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Introduction

IN 1945, eighteen physicians from Hamburg, all of them on the staff
of the Rothenburgsort Pediatric Hospital, were brought before the
German criminal justice system at the behest of the British Occupying
Forces. All eighteen were charged with murdering, or acting as acces-
sories to the murder of, fifty-six children who had been diagnosed as
permanently unfit between 1939 and 1945, by means of lethal injection.
In 1949, the Landgericht (regional court) of Hamburg dismissed the
charges. Yes, “it has been objectively verified” that “at least fifty-six
children were killed at the Rothenburgsort Pediatric Hospital.” Yes,
these acts were “against the law.” The judges argued, however, that
“all of the defendants . .. deny their guilt. .. and contest the charge
that they committed any acts in objective violation of the law, explaining
that they believed their actions to be permitted under the law.”!

The physicians’ arguments were in fact sound. In his exchanges
with the British investigators, the hospital’s director, Dr. Wilhelm
Bayer, objected strenuously to the charge of a “crime against humanity.”
“Such a crime,” he asserted, “can only be committed against people,
whereas the living creatures that we were required to treat could not
be qualified as ‘human beings.”> Dr. Bayer, with great sincerity, kept
reiterating that doctors and legal experts had for decades been advising
modern governments to shed the weight of useless mouths, burdens
that hampered their military and economic performance. These beings
were barely human, they asserted; they were corrupted biological ele-
ments, and their defects and pathologies risked being passed on if they
reproduced. The doctor’s words reflect the recent discovery of the laws
of heredity, as well as lingering fear from the panics that swept Euro-
pean society at the close of the nineteenth century and in the after-
math of the First World War. On July 14, 1933, the Nazi government

[ 1]



2 THE LAW OF BLOOD

had responded to these concerns by passing a “law for the prevention
of hereditary disease,” which required the sterilization of individuals
identified as diseased by a “hereditary health court.” The law remained
in effect until October 1939, when Hitler issued an executive order that
these individuals be put to death instead.

In 1949, the Hamburg judges found nothing in the physicians’ ar-
guments worthy of objection. Four years after the war’s end, they ruled
that their colleagues in the medical profession were not guilty. The
court accepted even the most peculiar of their arguments: “The elim-
ination of lives not fit to be lived was the norm in Classical Antiquity.
One would not venture to claim that the ethics of Plato or Seneca, both
of whom defended these views, are any less elevated than those of
Christianity.”® The humanities, vague recollections from high school
lessons trotted out regularly by these doctors to justify what might
appear to be shocking acts, were also the intellectual heritage of the
judges before whom they appeared. They shared both a culture and a
point of view: “biology” was their only law. Endorsed by the Ancients,
they stood against the norms adopted in subsequent eras, which they
regarded as hostile to life itself.

Bayer was dismissed from his position as director of the Rothen-
burgsort Hospital, but he was allowed to keep his medical license. His
license was renewed by the Hamburg Medical Board in 1961, which had
undertaken to review his case following the publication of a series of
articles on the doctor by the weekly newspaper Der Spiegel in 1960. A
few years later, in 1964, Werner Catel, a professor of pediatrics, gave a
long interview to this same newspaper. He had acted as a medical con-
sultant to the Third Reich for its Aktion T4 program, the Nazis’ invol-
untary euthanasia project. In this role, he had been responsible for the
murder of sick children, a responsibility he acknowledged openly, dis-
missing all disapproval or rebuke. Indeed, he persisted in proposing
that mixed panels of doctors, mothers, lawyers, and theologians be
assembled to rule on the elimination of terminally ill children—a
chilling echo of the health courts established by the 1933 law. When
the journalist conducting the interview reminded him that the death
penalty had been abolished in West Germany, Catel demurred:

Don’t you see that when a jury makes a decision it is always judging
human beings, even if they are criminals? We are not talking about
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humans here, but rather beings that were merely procreated by
humans and that will never themselves become humans endowed
with reason or a soul.*

The physician and the state must therefore intervene out of pure
“humanity,” in order to avoid needless suffering on the part of patients,
families, and the community.> Neither Dr. Bayer nor Dr. Catel could
understand how they could be guilty of anything: contemporary cul-
ture, their own humanity, and the state had all led them to act as they
did. These arguments still carried enough weight after the war’s end
to be accepted by the court and reprinted in the columns of a respect-
able daily newspaper. These men were—and remained—obstinately
committed to this line of reasoning.

With this story in mind, we should return and listen once more to
the steady refrain of “not guilty” that echoed through the courtroom at
the beginning of the Nuremberg Trials. Nicht schuldig sounded out each
time the court asked the defendants for their plea. Every one of them
was the same: Nicht schuldig. “Not guilty.” By now we have heard this
refrain all too many times. Even today, it never fails to provoke our out-
rage and anger at its apparent cynicism. Eichmann’s assertions, all the
way to the gallows, that he had done no wrong, are troubling to the reader
of history. In his own personal writings and his conversations with
friends and loved ones, Eichmann claimed to have only one regret, which
was that he had contributed to the murder of just five million people,
rather than ten or twelve, a number that, according to the estimates
of the RSHA (Reichssicherheitshauptamt; Reich Main Security Office),
would have accounted for the entirety of Europe’s Jewish population.®

Similarly, one can only feel stunned by the words of Otto Ohlen-
dorf’s final statement to the court when he was tried at Nuremberg.
Ohlendorf, an economist, had joined the NSDAP (Nationalsozialistische
Deutsche Arbeiterpartei; National Socialist German Workers’ Party, or
the Nazi Party) in 1925. As the chief of the mobile killing unit Ein-
satzgruppe D, he had been responsible for the murder of ninety thou-
sand people in Ukraine and the Caucasus. He denied nothing over the
course of the trial, cooperated fully with the court, then concluded his
oral arguments with a defense and an illustration of his commitment
to Nazism—which was, to him, the only valid response to the distress
of his generation.
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These stories are in no way exceptional. Nicht schuldig: the pleas
of these defendants were not cynical or provocative, nor were they
made in denial or dishonesty—these men truly believed what they
were saying. Most of them were convinced that they were doing the
right thing. Ohlendorf asserted this in a statement to the court that he
knew would earn him the death sentence. Eichmann repeated it right
to the very end of his life. And in 1949, 1961, and 1964, the doctors and
jurists involved in the case of the Rothenburgsort Pediatric Hospital
remained committed to what they had heard, uttered, and written since
well before 1933. In other words, the acts they committed made sense
to them. Posterity either couldn’t, or wouldn’t, see their point of view.
I grew up in France in an era in which universalism and liberal thought
had been chosen as my country’s founding principles. In France and in
the rest of Western democratic society, universal human equality and
political freedom are the cornerstones of our laws and institutions; they
underpin our schools and university systems. From this perspective,
the intensity and scope of the Nazis’ crimes are totally incomprehen-
sible: the NSDAP’s violence and radicalism, its complete denial of
humanity, are staggering, outrageous.

As soon as Nazism and its crimes are mentioned, “we”—this “we”
includes the press, editorialists, commentators, and all those engaged
in public expressions of informed opinion—mobilize batteries of ex-
planations that, in the end, explain nothing at all. The perpetrators of
Nazi crimes were madmen, we say—but a top-to-bottom review of the
Nazi hierarchy leaves a psychiatrist nearly empty-handed. Some Nazis
may indeed have been madmen, but there were no more madmen
among their ranks than in any other group of human beings. This
places most everything that was said and done during the Third Reich
in the historian’s jurisdiction.

Barbarity is a seductive explanation, because of its tremendous di-
alectic appeal. At the heart of Europe, in the middle of the twentieth
century, at the very moment when—this discourse is rooted in the En-
lightenment and stretches all the way to Norbert Elias—Western civi-
lization was making great progressive strides, a terrible exception
arrived to prove the rule. In Germany, no less: Europe’s most literate
nation, home to so many Nobel laureates, became the perpetrator of
unspeakable crimes. This seems less paradoxical once the argument
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of German exceptionalism has been applied: off in their forests, shel-
tered from the influence of the Roman Empire, the Germans had al-
ways been a singular people. Historians convinced of Germany’s
Sonderweg, or “special path,” have advanced this line of reasoning in
a slightly more sophisticated form, while others, less scrupulous and
more sensationalistic, have connected Luther to Hitler with a single
stroke.

But the argument of German exceptionalism is fundamentally un-
sound. Culturally speaking, the Nazi ideology advanced by the NSDAP
contained only an infinitesimal number of ideas that were genuinely
German in origin. Racism, colonialism, anti-Semitism, social Dar-
winism, and eugenics did not originate between the Rhine and the
Memel. Practically speaking, we know the Shoah would have been con-
siderably less murderous if French and Hungarian police forces—not
to mention Baltic nationalists, Ukrainian volunteer forces, Polish anti-
Semites, and collaborationist politicians, to name only a few—had not
supported it so fully and so swiftly: whether or not they knew where
the convoys were headed, they were more than happy to rid themselves
of their Jewish populations. In all these nations, men and women from
all walks of life brutalized, arrested, and killed far more Jews than
Martin Luther or Friedrich Nietzsche ever did.

For both the historian and the reader of history, once these pseudo-
explanations have been examined and dismissed, perplexity—and even
despair—are all that remain. It is a fifteen-minute bus ride from Weimar
to Buchenwald; the distance has been noted a thousand times and has
inspired myriad vertiginous reflections on humanity and its Others,
on the dialectics of culture and barbarity, and, most often, on the rad-
ical impossibility of saying or concluding anything at all. The very idea
that the horrors written down, proclaimed, or committed by the Nazis
were the work of human beings is difficult to comprehend—and that
is a good thing. As madmen, as barbarians, or, for followers of certain
strains of theology and the occult, as incarnations of some kind of rad-
ical “evil,” the authors of these crimes are inevitably placed outside
the bounds of our shared humanity. In both France and Germany, the
reception of films such as Downfall (2004), which portrayed Hitler’s
final days in his bunker, has contributed to this phenomenon of cir-
cumscription and rejection: it has been deemed indecent, and even
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intolerable, to show Hitler munching cookies, chatting affably to his
secretary, and playing with his dog. Giving human—all too human—
traits to the absolute monster in this way can seem quite dangerous,
particularly from a pedagogical standpoint. But if history can and must
take this perspective into consideration—and this is another debate
entirely—its study most definitely is not served by the dehumanization
of those who participated in the Nazis’ crimes. Excluding these people
from our shared humanity exonerates us from any serious reflection on
humankind, Europe, modernity, the West—in sum, it makes it impos-
sible to rigorously study any aspect of the world the Nazi criminals in-
habited and participated in, a world that we might have in common.
Certainly, skating around this point is both convenient and comfort-
able: the idea that we might share anything at all with the authors of
statements and crimes as monstrous as theirs is repugnant to us. But it
is unlikely that the cause of historical understanding—or understanding
of any kind—can be served if questions that touch on our own time and
place in this way are avoided or overlooked.

In addition to confronting the fact that they were twentieth-century
Europeans, we must come to terms with the fact that the Nazis were,
quite simply, people. They were people who came of age and lived in a
specific set of circumstances, and one job for historians is to shed light
on these circumstances. But beyond that, the Nazis have in common
with all other humans, including ourselves, the fact that their lives
took place within a universe of meaning and values. Put another way, it
is unlikely that Franz Stangl, at Treblinka; Rudolf H6ss, at Birkenau; or
Karl Jiger, the head of the Einsatzkommando 3 of Einsatzgruppe A,
woke up delighted each morning at the thought of the abominations
they were about to commit. These men were not madmen. They did not
see their actions as criminal. Rather, they were accomplishing a task, an
Aufgabe—perhaps unpleasant, but necessary nonetheless.

Here, the sources all concur: private correspondence, personal dia-
ries, and memoirs; public speeches such as the one Heinrich Himmler
delivered to his superior officers and fellow generals in Posen (Poznan)
in October 1943—they all bear witness to this point. Although there
was nothing glorious or pleasant about this day-to-day work; although
it could—Himmler himself conceded it—weigh on a man’s conscience;
although it could be grueling; it was carried out and held meaning in



INTRODUCTION 7

the context of a grander plan, one that was “historic” and “glorious.”
In this light, these actions take on meaning and value: they were com-
mitted by people, and as such they must be reclaimed from the domain
of the psychiatrist or the zoologist and placed—at long last—where
they belong, in the sphere of the historian. If they were committed by
people, they must be examined within the context of the story being
told about them, and the project they were intended to advance. If they
were committed by people, it must be acknowledged that they were re-
sponses to hopes and fears. To say this of Nazi crimes may surprise or
even shock the reader, and for this reason, historians have generally
avoided doing so—both because of their own revulsion and because any
comprehensive approach has, in the case of Nazism, always been ruled
out. If the words of the old adage are true, and (attempting) to under-
stand really is to forgive, then to do so would simply be going too far.

In his book Ordinary Men, on the officers of Reserve Police Bat-
talion 101, Christopher Browning spends little time examining the
meaning these men’s acts might have had in their own eyes. His under-
standing of “ideology” is largely one of simple “inculcation,” or even
“brainwashing”—something ineffectual and imposed from the outside.”
He does not portray these acts as signifying the actors’ participation
in a larger project, or even a partial adherence to elements borrowed
by Nazi discourse from other imaginations, epochs, or rhetorics. As for
German historians, since 1990 the majority of them have focused
their attention on the archives discovered in East Germany after the
end of the Soviet era. Their work on Nazism has defused and distanced
it as a subject by focusing primarily on the logic of managerial and
genocidal praxis: administrative procedures, relationships among insti-
tutions, and chains of command.

This approach certainly offers a form of protection from the sub-
ject and its reverberations—a way of absorbing the shock, the emotion,
and the pain in order to carry out the work of history. With the threat
of Holocaust denial and revisionism never far off, “documenting” (do-
kumentieren) the crime—assembling data, reconstituting contexts,
tracking the executioners—remains a worthy task. At the same time,
it has made it possible to largely sidestep the question of meaning, and
the Nazi mental and intellectual universe still remains, for the most
part, unknown. Certainly, the overarching principles of the Nazi
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“worldview” are familiar enough—although not always correctly ex-
plicated in history books. Certainly, too, influential historians have
examined the genesis of these ideas, their formulation, their appro-
priation, and their dissemination. In passing, a few biographies of those
who played central or supporting roles in the Third Reich have also re-
ferred to Nazi discourse and writing, citing them to support their
arguments.

But, to my knowledge, no one has ever yet attempted to map out
what might be called the mental universe in which Nazi crimes took
place and held meaning. In addition to the reasons cited earlier, it must
be acknowledged that historians have every reason to avoid this terri-
tory: why strain your eyes over the gothic characters and flimsy paper
of this ersatz literature? The beetle-browed, crew-cut officers of the SA
(Sturmabteilung; Brown Shirts) were rarely great philosophers. As for
the intellectuals—for there were many—their work was at once cyn-
ical and superficial, an intolerable cosmetic smeared by monsters over
what truly counts in the eyes of historians, which is praxis.

Reams of this literature exist, a whole vast continent neglected and
dusty from disinterest. Its shores hold no interest for philosophers and
intellectual historians; the Nazis were far too boorish for them to waste
time investigating their writings. Historians have no time for it either;
their concern is with social dynamics and practices. This continent is
not entirely unexplored, however: specialists in a variety of disciplines
have ventured through certain regions of it. Legal scholars, most no-
tably, have worked for decades on the social and intellectual history of
their field under the Nazi regime; the theoretical texts of the era, as
well as their jurisprudential application, have been the subject of nu-
merous studies.

For the most part, however, historians have remained cautious in
their explorations. Among the many who have participated in writing
the history of the Third Reich, only a small minority have taken a
cultural approach to Nazism. No one taking this approach has claimed
to be undertaking a comprehensive study. Research into the culture of
Nazism all postdates 1995. The explanation for this is twofold. The first
has to do with archival sources: the mass of documentation discovered
following the end of the Soviet era has expanded our understanding of
Nazi crimes, as well as of the Nazi project in the East, leading nu-
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merous historians to reexamine what might have motivated the Third
Reich’s gargantuan efforts to conquer, colonize, and eradicate, while
at the same time attempting a biological reconstruction of their own
society. The other reason may best be explained by German reactions
to a traveling exhibit that toured the country between 1995 and 2000.
Titled Verbrechen der Wehrmacht (The crimes of the Wehrmacht), its
launch coincided with the publication of a critically acclaimed book
which argued that Nazi crimes were the inevitable consequence of an
essentialist version of German history whose sole grammar, since the
sixteenth century at least, had been a radical and messianic anti-
Semitism.? The book was a tidy response to the questions so violently
raised by the traveling exhibit, which included a display of enlarge-
ments of photographs taken by troops, showing ordinary soldiers wit-
nessing and participating in massacres and genocidal acts.

The effect of these photographs and the facts they revealed—which
had been well known to historians for many years—were quite painful.
How could ordinary Germans have ended up in these pictures? This
question, asked by the exhibit’s visitors and the media, was distressing
to historians, who had for a long time been contesting discourses that
contrasted the white knights of the Wehrmacht (the German armed
forces) with the fanatical murderers of the SS (Schutzstaffel; Protection
Squadron). No matter how carefully these historians analyzed the
sources (where and when the photographs had been taken) and attempted
to contextualize them (showing that these massacres had convincingly
been presented to troops as operations required to maintain order and
to secure the rear lines, which justified them in the eyes of the men
carrying them out), their efforts were in vain: even as the extreme Right
marched to defend the honor of the German private, the pendulum was
swinging far in the other direction among the members of the public
most strongly affected by these images. Their sincere and horrified re-
sponse seemed to be that if nearly every German citizen had been a
monster, it was because Germans had, since time immemorial, wished
to kill the Jews and bring Europe to its knees.

The generalizations and the essentialist view of history that
emerged from all this amounted to a call to historians to return to
work. The goals, contexts, and fears of the Nazi era, including the
mental universe of its actors, are better understood now than ever
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before. In the wake of Omer Bartov’s superb study of the German
Army on the Eastern Front, a great deal of research has been pub-
lished, including Christian Gerlach’s work on Belarus, Dieter Pohl’s
on Galicia, and Christoph Dieckmann’s on Lithuania.’

In parallel to this work, a group of historians has developed a long-
term study of the ideological motivations of the conquerors and
colonizers of the East. Jiirgen Forster, Jirgen Matthius, and Richard
Breitmann, historians based at the MGFA (Militargeschichtliches
Forschungsamt), a German research institute devoted to military his-
tory, have explored the formulation, dissemination, and reception of
Nazi precepts and projects in the combat units of the Wehrmacht and
the SS.1° They have successfully shown that ideology was a significant
motivator, all the more so because Nazi ideas were not unusual in Ger-
many, Europe, and the West at that time. Recent audience reception
studies, notably those using information gathered from prisoners of war
who were being held by Britain and the United States, have established
that these ideas were a component in actors’ frames of reference
(Referenzrahmen).!

Increasingly, the question of ideological conviction is also being
used as a lens to examine the Nazi elite. Michael Wildt, for example,
devoted an impressive doctoral thesis to the RSHA elite, the “genera-
tion of the absolute,” who were haunted by distress over a Germany
they saw as besieged, diminished, and threatened by a panoply of perils,
a country these men had made it their mission to save once and for
all.’? In Believe and Destroy, Christian Ingrao offers a precise and rig-
orous social and intellectual history of high-ranking officials in the SD
(Sicherheitsdienst; Security Service, the intelligence wing of the SS).!3
He, too, emphasizes that these men were intellectuals who inscribed
their actions in a universe of meaning enriched by the fact that the
nature of their work and human resource management policy within
the SS required them to alternate time in the office and time in the field.
Ulrich Herbert, in his biography of one of these men, Werner Best, paints
a portrait of an “intellectual in action” deploying a set of principles and
impeccable reasoning to justify his own actions and the projects of
the Third Reich.'

Taken together, these studies, and the conclusions that could be
drawn from them, were sufficient reason for certain historians to
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take up the question of the Nazi conception of values and meaning.
American historian Claudia Koonz paved the way in 2003 with a book
whose intentionally provocative title, The Nazi Conscience, distills the
book’s argument, which is that there was such a thing as an internally
coherent Nazi morality.!> A few years later, Raphael Gross, who had
published a book on the political theorist Carl Schmitt’s relationship
to the Jews, edited a volume titled Moralitit des Bosen (The morality
of evil) and then put together a collection of articles on the ethics of
National Socialism.!¢

This attention to the logic and the internal coherence of Nazi dis-
course as meaningful took place in the context of other, older work
that, in the 1980s, had ventured to investigate what people at the time
might have found attractive in Nazism. Exploring the “fascination of
Nazism” and its “beautiful appearance” opened the way to exploring
Nazi responses to contemporary concerns.'” For, as curious as this may
seem today, Nazism was not merely an aesthetic. It was also an ethic,
offered up to a generation at sea.

The values and moral imperatives of the era in which Nazism
emerged have been studied extensively. For Germans, the end of the
First World War was a catastrophe that reopened old wounds: those
of the Thirty Years’ War, of the defeat of Prussia by Napoleon in 1806, of
all of the apocalyptic moments that had been regular fare in Germany
since the time of the Lutheran Reform. The fall of the empire; the near
civil war that raged between 1918 and 1923; the Versailles treaty of 1919,
which put an end to Germany as a world power; the hyperinflation of
1922-1923—all these events inspired apocalyptic prophecies, cultural
pessimism, and a generation of artists who observed and depicted the
ways in which chaos was supplanting the ordered cosmos of the prewar
era. Painters such as Otto Dix transferred their experiences in the
trenches to canvas, showing dismembered corpses and putrefying flesh;
writers churned out disillusioned indictments of the era’s decaying
values; filmmakers described the triumph of crime, of dissembling, of
gambling. The film Dr. Mabuse the Gambler (1922) was Fritz Lang’s
“portrait of his time”: in it, the invisible and elusive Dr. Mabuse, with
his cunning intellect and genius for disguise, reigns over a rapidly
degenerating society, left without bearings by the dissolution of all
fiduciary and moral value. Widespread devaluation, according to one
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contemporary, had transformed Germany into a theater of vast and
unceasing “saturnalia”:

All peoples have known world war; most have known revolutions,
social crises, strikes, reversals of fortune, and devaluations. But none
other than Germany in 1923 has experienced the grotesque madness
of all of these phenomena at once. None before has experienced this
massive, carnivalesque danse macabre, the extravagant and un-
ceasing saturnalia in which all values, not only monetary, have
been debased.!8

This was the situation at the end of the 1920s, when economic and
social crisis struck Germany yet again. The popular Emil and the De-
tectives, adapted for the screen in 1931, was a children’s story only in
appearance: the author, Erich Kistner, wrote of how a community of
children banded together to defend its members and fight crime. The
underlying theme was the same as that of Fritz Lang’s M, released the
same year. M also depicts a counterculture, in this case the mob, which
bests the impotent forces of the police and the state in nabbing a child
killer. In the end, Commissioner Lohmann carries the day, but for how
long? A year later, The Testament of Dr. Mabuse, Fritz Lang’s sequel
to Dr. Mabuse the Gambler, showed terror and crime continuing to
mushroom.

The mob, the underworld, the mafia: like Berthold Brecht in Arturo
Ui, Lang was referring to the rise of the NSDAP. If its enemies saw the
Nazi Party as a criminal counterculture, its members saw it as the only
community that was actually generating and proposing values that
were relevant to contemporary problems. Jean Genet noted in his fic-
tionalized memoir The Thief’s Journal that of all the countries he had
traveled through, Germany was the only one where he did not dare steal
a thing: to him, crime seemed to be the only law of the land, spoiling
any pleasure he might have taken in transgression. But if the values and
norms of Nazism seemed criminal from outside the world the Nazis
were building, from the inside they offered the reassuring coherence of a
closed system, founded on a handful of particularistic principles and the
inexorable conclusions that were to be drawn from them.

In 1919, as the NSDAP was coming together, Max Weber observed
in Science as a Vocation that a “struggle of the gods” was under way:
the more the Renaissance and modernity had undermined society’s
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certainties, the more difficult it had become to know which saint,
which church, or which school to believe in. The struggle of the gods
was further amplified by what Kant referred to in his eponymous text
as “The Conflict of the Faculties.” Neither gods nor certain knowledge
could offer safe refuge from these doubts, conflicts, and struggles,
which could no longer be quelled—not by reason, not by religion, not
by the Great War or its aftermath, not by the fallen empires of a by-
gone era. To many at the time, the NSDAP had the tremendous merit
of clearing a straight path through a confusing world, with tangible and
easily comprehensible guideposts.

What should we do? How should we act? Why are we here? The
Nazis answered these questions with a large body of texts, speeches,
and images, exhorting people to look to what was most concrete, closest
to home, most tangible: from a welter of contradictory ideas, all of
which seemed to carry the same weight, from the clang and clash of
warring religious faiths, blood, flesh, and “race” were held out as a ref-
erence, as a beacon. Biological substance offered a further advantage:
it was not strictly personal. It was shared by members of the same
family, the same “community,” the same “race”—members living and
dead, and those yet to be born. To preserve and foster this substance
was a clear and easy-to-understand goal. It created a community; it gave
meaning to an individual’s private existence.

Keeping the race alive was the founding principle and the end goal
of this openly particularistic and holistic set of norms: we must act for
the Germanic-Nordic race alone (or for the German people)—not for
humanity, which is a dangerous and dissolving chimera—and we must
act for the community, not for our own personal interest. These simple
principles gave people answers to the questions raised by modernity.
Wilhelm Frick, a lawyer by training and by profession, was appointed
minister of the interior on January 30, 1933. In this capacity, he con-
vened a group of biologists and legal experts to discuss the implemen-
tation of eugenics legislation and offered them this striking summary
of the ways in which the damaging course of nineteenth-century his-
tory had “shaken the moral structure” of the German people:

Observe German history and you will note that we have shifted from
an agrarian state to an industrial people. [Karl] Hardenberg set the
growth of the industrial state in motion in Prussia in 1807. The
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moment he liberated the soil so that it could become private prop-
erty, the liberal economic system was made possible. As this money
economy grew, Germany urbanized and industrialized. This put an
end to the natural growth of our people, to farm families and to the
efficient natural selection that is so vital to our countryside! Our
legal relations, the money economy, and social welfare legislation
have upended our understanding of morality, the sexes, family, and
children. It was the beginning of individualism, of class warfare, of
Marxism, of Communism. After the war, the mechanization of labor,
economic enslavement, and the Marxist economy completed this
process of destruction, which has led our people to the edge of the
abyss. What ensued was the moral decadence of our people. The lib-
eral mind poisoned its soul and killed off all sense of family and
child.”

This flow of change, it must be noted, had a source (the French Rev-
olution), as well as an outlet (the First World War and its aftermath).
The Nazis claimed to be taking a stand against these “one hundred and
fifty years of error,” as the Nazi theorist Alfred Rosenberg called them;
more, indeed, than a hundred and fifty years, since many believed that
the problem dated back to the reception of Roman (and Jewish-
influenced) law during the Early Medieval period, or earlier than that,
to the evangelization of Germania. Some traced it even further, to the
torrent of Germanic blood spilled during the Peloponnesian Wars. The
practical and moral errancy of the Germanic and the German
people went back a long way: for centuries, lacking in roots, structure,
and solidarity, they had been required to obey rules that were an open
threat to their very lives—and this phenomenon had only intensified
since 1789.

Christianity had imposed monogamy and the obligation to care for
the weak and the sick; then the Enlightenment and the French Revo-
lution injected these religious injunctions with liberalism and univer-
salism; then international law and order had further sapped the people’s
strength—the clear aim of all this being the extinction of the German
people as a political power, and even as a biological reality. The norms
that structured German culture and governed its actions were thus
harmful, hostile to its very existence (lebensfeindlich). The Nazi
corpus proposed that these values be revisited on the grounds that
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blood was the only tangible reality. It called for the establishment of a
new normativity, one that would be benevolent toward the German
people, that would nurture and care for them rather than fettering and
annihilating them, both legally and morally.

The historical work mentioned earlier decisively opened the way
to approaching and understanding how and why the criminal violence
of the Nazis came to be deployed. My goal here is to follow in its foot-
steps by pursuing and deepening the study of the norms, imperatives,
and duties that underlie Nazi discourse. This study is all the more
warranted by the fact that norms appear to have played a crucial role
in mobilizing people to act in situations that pushed at the limits of
what was morally acceptable—that is, to commit these crimes. To the
extent that we are engaging in the study of history, that is, that we
believe ourselves to be considering human beings, and not madmen or
monsters, we cannot avoid the observation that killing is an unpleasant
and difficult thing to do—all of the sources attest to this. Formulating
a discourse that conveys meaning, and even transmits imperatives,
maxims, or duties, facilitates the act of killing by establishing, at the
very least, the conditions in which it becomes possible.

Initially, this book was intended to be a highly systematic and tech-
nical study of Nazi morality. Very rapidly, however, the sources led
elsewhere: their intellectual and ethical content was indeed very thin.
Nazi morality—for such a thing does exist—is holistic, particularistic,
heroic, and sacrificial, which is interesting, but hardly original.

Little by little, I widened my focus and embarked on a comprehen-
sive study of Nazi normativity. Such a project required taking into
account not only sources whose contents and aim were explicitly eth-
ical, but also all other types of normative discourse, which, whatever
their form, described what was normal, stated was desirable, and for-
mulated what was imperative—in short, all discourse that in any way
gave indications or orders as to what to do, how to do it, and why. The
field from which this project drew is vast, profuse, and diffuse.

I examined printed sources, texts, images, and films, both fictional
ones and those that claimed to document or inform. The texts were
taken from the reference works of Nazi ideology, but also from ped-
agogical literature (from both schools and the NSDAP), from daily
newspapers, from academic literature in fields as diverse as law—Afiscal,
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administrative, real estate, and criminal—Iegal theory, biology, philos-
ophy, history, race “science” (or “raciology” as it was called), and others.

The corpus from which these sources are drawn is colossal: 1,200
books and articles and some fifty films. The abundance of material
alone shows that the authors clearly had a lot to say, and that they felt
the need to do so. In my previous work, I noted that references to Greek
and Roman Antiquity also served as tools to justify, in the eyes of the
actors themselves, what was not self-evident in a cultural universe built
on Judeo-Christian and Kantian principles.?® Seeing high-profile
scholars of eugenics call on the even higher profiles of Seneca and Plato
invited further study.

The authors or producers of these sources include, first, the inner
circle of the Nazi leadership. Hitler, in his private communications as
well as his published writings and his speeches, was not content to
merely give orders. He argued and held forth extensively on the harmful
ways in which German cultural norms had changed. We also find
Goebbels, in his speeches, his writings, and his Journals; Himmler, at
once the SS’s chief, patriarch, and schoolmaster, who offered a profu-
sion of ideological and moral lessons; and Rosenberg, who, in his
writing, deployed a Kulturkritik more expansive and carefully argued
than is generally recognized.

Second, in addition to the highest-ranking members of the Nazi
Party, the corpus studied here contains works by numerous academics
in a wide range of fields: legal experts, of course, but also anthropolo-
gists of race (Rassenkunde), historians, and even geographers and land-
scape architects. Some of them were eager to reach beyond their field
of expertise: the physician and eugenicist Fritz Lenz, for example, held
forth on “gentilist” morality, a term he had invented to describe what
he saw as a necessary antidote to the era’s harmful “isms’ (collectivism,
individualism, and humanism), while historian Theodor Schieder ear-
nestly offered advice on how best to carry out a sustainable Polish
occupation.

The third group of contributors to this corpus, all university edu-
cated and for the most part ennobled by doctorates, were high-ranking
officials, members of a skilled intellectual elite who gave force to the
political projects of the Nazi Party, grounding and justifying them by
mobilizing law, biology, and history. Werner Best, a lawyer and a high-
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ranking member of the SD, is an excellent example of such men—not
content to merely act, he accompanied his actions by numerous arti-
cles in which he explained just why and how he acted.

A fourth cohort in this corpus is composed of the publicists and
ideologues who devoted their time to popularizing and disseminating
this normative system and its founding principles in newspaper arti-
cles, brochures, books, and classes in ideology. This cohort includes
journalists, teachers, and essayists, who, from their positions in the
party or thanks to their access to a publisher or the media, explained
to the people the right way to act.

Many of these authors have been the subject of biographies or at
least have an entry in the various reference works that identify key ac-
tors in the Third Reich. The others have been the subject of studies in
social history: the groups to which they belonged (Akademiker, univer-
sity educated people, high-ranking officials, university professors, jour-
nalists, and so on) have been investigated in numerous books, which
have reconstructed their career paths and mapped out the networks in
which they lived and worked. What remained was the task of reading
their intellectual output—truly reading it.

Journal by journal, headline by headline, publisher by publisher—
and with the help of the bibliographies these texts contained—I have
attempted to identify everything that was written on the necessary
reconstruction of norms in the new Germany as constructed by the
National Socialists. Step by step, as I became familiar with the sub-
ject matter and reasoning in these texts, I widened my scope of in-
terest, and the themes I examined proliferated: from animal protec-
tion in ancient India to nudism, from the conversion of Greenland to
witch hunts, from the Nuremberg Laws to the (rudimentary) labor
laws applied to Polish workers, or—still more elliptical—those ap-
plied to Soviet prisoners in the territories of the Reich. Nazism was
nothing less than a rereading of all history, and my project was to follow
it through each era and theme of this ambitious revisionist process.

There may be some objections to calling such a vast and varied col-
lection of texts a corpus. But all of these textbooks, manuals, treatises,
pamphlets, doctrinal articles, brochures, films, and more were, to some
degree, offering an answer to the same question, raised tacitly or in so
many words: what must be done to keep Germany from dying? What
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norms should be followed so that German life would be fruitful and
multiply, so that the Germanic race would have a long and certain—
and even an unending—future ahead of it? Furthermore, as I read and
examined these writings, common themes emerged: Germany’s po-
litical and biological distress; the necessity of responding to that
distress with actions that would no longer be undermined by injunc-
tions that further contributed to that distress; the primacy of the group
over the individual and the indisputable superiority of the Germanic
race, which had given birth to all culture. Despite the diversity of the
authors and the heterogeneity of the media in which they worked, these
common denominators provide the keys to understanding the core of
the Nazi Weltanschauung, to understanding the components of this
core that, despite internal contestations and debate, were agreed to by
all and upheld in the face of the enemy, of history, and of the death
thought to be in store for the Volk if nothing was done.

This welter of words, so widely seen as soporific and uninteresting,
turned out to be more than worthy of further examination: the study
of this discourse makes it possible to reconstitute a “worldview” and
to place the actions of the Nazis where they belong, within a vast de-
sign drawn up using a specific critique of the past and with precise
plans for the future. This is not to say that the images and texts exam-
ined here were the sole or direct motivation for all that went on
between 1933 and 1945 in Germany or between 1939 and 1945 in
Europe—far from it. The link between discourse and practice is not a
direct one, and obviously the foot soldiers of the Reich on the Eastern
Front were not packing texts by the theorists of Rassenhygiene in their
kits. It is clear, however, that they were familiar with the ideas pro-
duced by Nazi legal experts, planners, biologists, and historians, which
were disseminated in the press and on film; incorporated into agendas
and taught in instructional courses on Nazi ideology; and printed up
and distributed in brochures, booklets, pamphlets, and tracts for mili-
tary use. Not everyone was intimately familiar with the complete
works of the Nazi theorist and agriculture minister Richard Darré, but
his ideas seeped through myriad channels of communication. Further-
more, ideas such as his were, generally speaking, neither unheard of nor
particularly original; it was therefore all the easier to penetrate a social
space in which they were, to a degree, already present.
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This body of texts and images thus interested me as a symptom, a
matrix, and a project. It was symptomatic of a time and a place—the
West in the first half of the twentieth century, and, more specifically,
Germany from the 1920s to the 1940s. It formed a matrix of ideas that
were promoted, repeated, and developed, and, as reception studies have
shown, offered meaning and structure to the experiences that individ-
uals lived through, the crimes they committed, and even the traumas
they suffered. Finally, this corpus formed the bedrock of a very long-
term vision. The “thousand years” touted by the Reich was much more
than a slogan: it was a project for a cultural revolution, for the over-
turning and replacement of one normative universe by another in the
centuries to come. Nazi ideologues and cadres knew all too well that it
would take the German people several generations to accomplish such
a revolution, besotted as they were with Judeo-Christian values, Kan-
tian ethics, and the liberal worldview. Everything that I read, saw, and
watched was thought out, written, and filmed to help Germans of the
time accomplish a difficult task—but, more than that, it was intended
to acculturate the generations to come and cleanse them of the dross of
harmful norms. A revolution in culture and norms is a long-term goal.
The authors of the body of texts studied here worked toward this revo-
lution valiantly, offering up a highly developed Kulturkritik that con-
sisted of measuring inherited norms by a single yardstick—that of the
life of the race. Once inherited values had been evaluated and discred-
ited, once the traditions of (Judeo-) Christianity, the Enlightenment, and
the dominant world order had been repudiated, it was possible, having
opposed them, to establish and offer up a new discourse, one that offered
not a bewildering profusion of words and ideas, but instead a carefully
and coherently argued logos.

I have been able to identify three foundational categorical impera-
tives in the Nazi project—three types of action that were intended to
ensure eternal life for Germany.

The first was that of procreation: the Aryan race had to be fertile
and to produce as many children as possible, especially as a defense
against the Slavic enemy; it also had to be attentive to the quality of
the biological substance it produced, which was to be free of all for-
eign and degenerate elements. Everything that governed procreation
was intimately linked not only to the origins of each child, but also to



20 THE LAW OF BLOOD

the origins of the race itself, and, by the same token, to the norms gov-
erning the life of the race: What had the race looked like in its infancy,
and what had its original laws been? How and why had the Aryan race
been denatured? How could its authenticity be restored? These ques-
tions were given abundant attention in this corpus, and Part I of this
book attempts to offer an account of it.

After the moment of origin came the moment of history. The
(natural) law governing History was the law of conflict, of unceasing
racial war: all life was struggle. Part II of the book treats this theme of
war. Norms hostile to life had sapped the strength of the Aryan race
as it engaged in this struggle, threatening its very survival. Acknowl-
edging nature’s unyielding imperatives—natural selection and a struggle
to the death among racial principles—meant fighting according to the
laws dictated by blood, not those dictated by humans or by false gods.

Part III turns to the aftermath of this struggle. Winning this war,
if it could be done, would put an end to the “six thousand years of racial
war.”?! It would allow the Germanic race to escape History and enter
the triumphal, eschatological moment of its reign. Emerging victorious
into the vast reaches of the East and of time which its struggle had
opened up, the race would finally be able to inhabit the infinite time of
the millennium and of the eschatological promise. This space, too, was
to be governed by new norms, so that this domination could be perpetu-
ated for centuries of centuries.
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Procreating






[ CHAPTER ONE |

Origins: Nature, Essence, Genesis

AccoRrRDING TO NAZI WRITERS, even the most disinterested and un-
prejudiced of minds agreed that a German man was a brave man, and
a good one. Brave, valorous, a good warrior, but not excessively war-
like: left to his own devices, he would devote himself to agriculture
and to culture and would take up arms only rarely, to conquer a bit of
living space for himself—after all, one does have to live.

In this respect, Nazi discourse followed a vélkisch tradition whose
roots stretched back into the nineteenth century.! As early as 1919, the
Nazis were already going to great lengths to prove how good and mild
Germans really were: far from the image of the blood-drinking, raping,
pillaging barbarian that had been spread by depictions of the sack of
Rome, they were actually peaceable, affable peasant-soldiers. In their
natural state, these powerful, handsome children of nature (Naturmen-
schen) lived in a state of bliss so pure that even Rousseau would have
struggled to imagine it. The infancy of the race was a happy time of
healthy, pure humans reveling in their existence and their lives, “just
as the innocent child rejoices in his existence, so much that he even
shouts for joy.”? The Germanic people, at the time of their birth, were
close to nature and could freely express their essence, without any al-
teration or mediation.

Birth and Essence: Germans, Nature, and Animals

Then as now, if one chose a single flag to brandish in order to provoke
anti-Semitic sentiment, it would most likely be that of ritual animal
slaughter and the biblical-veterinary injunctions upon which the laws
of Kashrut are founded. The NSDAP took on this issue very early and
deployed an unnuanced campaign against “the torture of animals”

[ 23 ]
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(Tierqudlerei). In 1931, a physician who was a member of the Nazi Party
published a pamphlet on the topic of “the NSDAP fight against animal
cruelty, animal torture, and ritual slaughter.”® It bore the Fihrer’s
stamp of approval, in the form of a letter from Hitler to the author in
which he expressed his support and promised that “in the future
National-Socialist state, all of these things will be rapidly brought to an
end.”* The author, Albert Eckhard, reminded his readers that it was
“part of the very essence of what it means to be German to condemn
and combat any torture inflicted on a human being or a defenseless an-
imal.” The NSDAP had “emblazoned on its standards the combat
against evil and for good” and therefore had no choice but to make this
just cause its own and to fight against torturers of all stripes, cruel be-
ings lacking in all “empathy.”>

Ritual slaughter is “a horror” that “goes against the requirements
of humanity,” said Eckhard. Fueled by indignation, the author went on
to oblige his readers with the story of a poor cow’s escape from some
abhorrent rabbis who had slit its throat: the animal made a break for
it, shedding blood over the last two hundred meters it managed to run,
its carotid artery flapping in the breeze. This true fact, the author noted,
careful to cite his sources, had been reported in the Vélkischer
Beobachter.® A decade later, in 1941, German cinemagoers could enjoy
fainting at the sight of ritual slaughter as depicted by Fritz Hippler, who
featured the slitting of animal throats in his film Der Ewige Jude (The
eternal Jew). The film, shot for the sole purpose of demonstrating the
fundamental otherness and the essential criminality of the Jews, de-
voted ten minutes out of seventy to a gory scene in which two cows
were bled to death with a knife. The defenders of these practices pro-
voked the audience’s ire when they appeared on screen—ire quickly
soothed by a voice-over reminding viewers that the procedure had been
prohibited in one of the first laws passed by the Fiihrer, on April 21,
1933—in the name of “the German people’s well-known love of ani-
mals.”” The denunciation of this so-called ritual cruelty is a constant
in Judeophobic discourse: here, as is so often the case, the Nazis were
hardly innovating; they employed ideas and vocabulary that one en-
counters elsewhere.

More interesting is the insistence on an alleged trait in Jewish, and
then in Christian, culture, that this supposed cruelty revealed. Here,
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it is exposed and criticized in the SS journal Das Schwarze Korps (The
black corps), in an article titled “Trouble in the Blood: This World and
the Next”:

We all know that this horrifying mistreatment of animals so often
observed in so-called Catholic countries is based on the idea that ani-
mals have no soul. This mechanistic view of the world, which sees
animals as machines with no feelings, is particularly offensive to the
faith unique to our race. To us, God is manifest everywhere in na-
ture, because nature is sacred, and we worship in it the revelation of
an eternal will. Seen in this light, the animal is, in our eyes, actu-
ally a “little brother,” and our sensibility considers that assaulting a
man able to defend himself is more morally acceptable than any cru-
elty towards a defenseless creature.®

By constructing a God that was one and absolute, Jews, and their
Christian epigones and avatars, were taking sacredness from the world.
Long ago, in the happier days of Germanic antiquity, in the ancient
woods of Saxony, in Greece, or in Rome, the divine had been present
everywhere. But that was all in the past—God had now withdrawn to
the heavens, where He lived alone and jealously. Now all the firma-
ment and perfection belonged to the hereafter, and all that remained
in this world was substance and sin. Animals had been among the vic-
tims of this great schism between nature and the divine; now, they
were nothing but animal-machines. And this was just what Albert
Eckhard deplored, noting, “In our supposedly German laws, which in
fact can hardly be described as German, and which await reform, ani-
mals are not considered to be living beings, but things.”?

Clearly, this rhetoric goes much further than the habitual critiques
of ritual slaughter: animals were mistreated by Jews (and Christians)
because, like the natural world to which they belonged, they had been
stripped of all enchantment, reigned over and ruled by a far-off God.
This idea recurs throughout the texts devoted to this issue: the Jews
were materialists (they considered the world to be pure matter) because
they were metaphysical (they had imposed a separation between na-
ture and the divine).

Germanic religious sentiment, by contrast, was profoundly animist,
perceiving and revering the divine wherever life was manifest. Whereas
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for Germanic peoples nature was a manifestation of the divine, and was
for this reason to be worshiped as sacred, Judeo-Christians had come
up with a materialism that was brutal and coldhearted. The world, to
them, was nothing but disenchanted matter, from which God had
retreated to a distant place, making it the object of humankind’s de-
structive and exploitative actions. An unrestrained passion for money
was not the only manifestation of the materialism that characterized
this race; it could also be seen in the metaphysical worldview of the
Jews, according to which the physical world and spiritual principles
were separate.

Held up in opposition to this separation was “Northern European
man, who . . . perceives the world as all one,” in the words of Dr. Lo-
thar Stengel von Rutkowski, a eugenics specialist, sometime professor
at the University of Jena, a poet and a thinker, a lyricist of the German
race—and during the war a practitioner in the medical service of the
Waffen-SS (literally “armed protection squadron”; that is, the military
branch of the SS).!° Contemporary science, he wrote, had confirmed
this intuition by showing that humans and their environment are both
ruled by “natural law,” at the microcosmic and macrocosmic levels,
in nature and in culture. Without citing him, Stengel von Rutkowski
lifted Kant’s famous words for his conclusion, which was that “natural
law” reigned over the “starry heavens above us and the moral law
within us.”!!

The biologist Heinz Graupner devoted many pages to his attempt
to distinguish the animal kingdom from the plant kingdom, to dis-
criminate among life’s various manifestations, before concluding that
the task was impossible: “When we attempt to draw borders between
the different organic kingdoms, we perceive an image of a grand unity
of all living things, because we can detect no fundamental difference
among the organisms” themselves. Contrary to the affirmations of
Christians—and all those who professed their belief in specific
difference—"there is no human exception.” To support his argument,
the biologist cited the use of animal extracts such as hormones in the
medical treatment of humans. Humans, as a part of the great unity of
all living things, were therefore subject to the laws of nature: “Our
shared experience shows that everywhere we come up against the one-
ness of all life, and the universality of its laws. This must be the pre-
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cept of our thoughts and our actions”: “the oneness of all living things
requires us to act and behave in ways respectful to the laws of life.”!?

This idea was dear to Himmler, who, in the hours following the fu-
neral of assassinated Nazi intelligence chief Reinhard Heydrich, gave
his audience his own personal version of vanitas vanitatum:

It is time to break with the folly of these megalomaniacs, in partic-
ular these Christians, who speak of dominating the earth; all of that
must brought back into perspective. There is nothing particular about
man. He is but a part of this world. In the face of a good storm, he
can do nothing. He cannot even predict it. He does not even know
how a fly is made—as disagreeable as it may be, it is a marvel—or how
a flower is organized. Man must relearn how to see the world with
worshipful respect. Only then will he be able to perceive things as
they are; only then will he see to what extent we are caught up in a
system [greater than us].!®

Against the artificial and senseless individualism of the -isms of
the past (Christianity, humanism, liberalism), it is a strictly holistic
vision of the world that is defended in this passage. Up against nature,
individualism became a chimera. Nature taught that the individual
was nothing, that the world was to be thought of, seen, and treated as
a whole. The SS-Leitheft, a journal for SS officers, affirmed this view:

It goes against nature’s will for man, imprisoned by the folly of his
own importance, to decide to live the life he wants. For what is man,
taken on his own? Observing nature teaches us that the leaf on the
tree exists only through the branch on which it grows. That the trunk
gives life to the branch, and in turn owes its growth to the root, which
itself draws its forces from the earth. As for the tree, it is but a member
of the forest.™

The analogy of the people and the race was then drawn explicitly:

A people, too, is a living, organic whole. Just as the tree is not a sum
of its branches, its offshoots, and leaves, but rather an organic product
of all its parts, a people is not merely a mass of individuals brought
together by chance, but an organic entity.!

Logically, one could induce from this natural reality “consciousness
of racial duty,” a “duty of race,” which was to “advance the race into
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eternity.” In other words, “We exist on this earth to give our people
eternal life.”!6 A striking summary of Nazi religiosity: the same thing
that bound the living to the dead bound the living to the living. To be
sure, those now living would die, but biological substance was eternal,
as long as its health and purity were preserved.

Contrary to what all churches descended from Jewish stock claimed,
man did not have any “special position” in “nature’s reign,” as a pub-
lication by the Hanover section of the NSDAP explained: “Man is
integrated into nature, he is part of the great family of living things.
He is subject to the law of the preservation of the race, to the struggle
for life, to the law of heredity,” which is valid for both plants and ani-
mals.”” One had only to observe the vital phenomena of breathing and
digestion to be convinced: they obeyed “the same laws” in all living
things.!® The religiosity of bondedness and a system of thinking based
on connectedness and fusion were thus held up against dialectical
Jewish thought and its focus on forming judgments through logic and
process, perpetual disjunction, and constant separation. Indeed, what
was being criticized in Judaism was the very existence of metaphysics
(there could be no such thing in animism, for which nothing existed
beyond physical reality—no meta, in other words), and of speculative
intelligence itself.

Many texts leveled this kind of charge against metaphysics. At the
core of all their critiques was a repudiation of the idea expressed in the
very prefix meta- (above or beyond). Writing on the notion of Volk,
Stengel von Rutkowski recalled, “man . . . obeys the same laws as ani-
mals and plants.”! As part of an overarching whole, man could not
break free from this natural law. Nor could he argue that there was a
radical ontological difference between himself and an animal or a
plant. The very idea of “metaphysics,” that there could be a discipline
devoted to exploring what was beyond or outside nature, was therefore
completely absurd: “The physis; that is, nature, is everywhere for us!
That is why our humanities and our philosophy must also be rooted
in this physis and in this natural law.” Anything “supernatural” was
in fact “non-nature; against nature.”2? Here, Stengel von Rutkowski
echoed his friend and collaborator Karl Astel, a professor of eugenics
at the University of Jena, who, in his opening remarks for the 1937
school year, assigned human intelligence a clear mission: to serve life,
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not “any sort of ‘meta’ that destroys life and burdens it with sickness
and stupidity.” For Astel,

physis means nature, and we are all a part of nature, we result from
nature’s law. Why should our intelligence deviate from under-
standing nature’s laws to explore any kind of “metaphysics,” any-
thing “supernatural,” which, until now, has always degenerated into
“non-nature” and anti-nature??!

This Jewish disenchanting of the world demeaned the animal
kingdom, objectifying and shamelessly exploiting it. If animals were
being treated so poorly, according to this discourse, it was because the
Nordic race had been stripped of its natural sensibilities and its inborn
instincts. Here is Heinrich Himmler’s description of the pain and sorrow
he felt when he saw a deer shot or a snail crushed, as recounted to his
masseutr, Felix Kersten, who treated him for various aches and pains,
including stomach trouble:

How could you feel any kind of pleasure in shooting these poor beasts
from behind as they graze innocently and defenselessly, so unsus-
pectingly, at the edges of the forests, my dear Kersten? Because it is
in fact murder, pure and simple. . . . Nature is so beautiful, and every
animal has the right to live. It’s a way of seeing I admire very par-
ticularly in our ancestors. . . . You find this respect for animals every-
where among the Indo-Germanic peoples. I was quite interested to
hear recently that even today, Buddhist monks, on their evening
walks through the forest, carry a little bell with them to warn the
woodland creatures so that they can run away and not be stepped on.
Here, we tread thoughtlessly on every snail, we crush any old worm.??

Buddhist monks, according to Himmler, represented a branch of
the Nordic race that had emigrated to Asia in prehistoric times, and
were therefore living examples of the race’s culture in its primitive
state, preserving practices that had long disappeared in the West.
Judeo-Christian acculturation was to blame for this: it led to a disre-
gard for animals, not to mention the innocent loss of earthworms’
lives during people’s crepuscular perambulations.

Himmler, who had sent raciologists on a high-profile expedition to
examine the skulls of contemporary Tibetan farmers, was not the only
one looking to India or Tibet for evidence of the practices of the Nordic
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race.?3 In 1939, a student at the Leipzig School of Medicine presented a
doctoral thesis on “The Protection of Animals in Ancient India.”>* His
long detour through space and time had brought him up close to an es-
sential quality of the Nordic race: “The German [sic] has for all time
loved animals.”?> This, he explained, could be observed in India,
because the ancient Indians had been “Indo-Germanic,” a population of
peasant-soldiers who had subjugated the “original population,” which
was of lesser biological quality, then inhabited the subcontinent. The
Indo-Germans, who were as close to nature as all original Germanic
peoples, were convinced that between “man and nature, there exists no
significant difference.”2® This explained their belief—neither exotic nor
outrageous—in “the transmigration of souls,” a religious affirmation
of “the unity of all living things,” a faith that could only be fully real-
ized “among Aryans, with an Aryan worldview, and this high consid-
eration for life, for all forms of life, that is unique to them.”?’

Attitudes toward animals were thus presented as evidence of an
ethical and intellectual divide between the Nordic and Jewish races,
as well as of extremely different ways of relating to the world: the
Jewish person refused nature and mistreated animals; the Nordic in-
dividual, by contrast, celebrated nature and believed that the difference
between humans and animals was negligible (because humans are
animals)—far too negligible to justify assaulting their physical integ-
rity. In addition to the law of April 23, 1933, the Third Reich vaunted
its Reichstierschutzgesetz (Reich Animal Protection Act, passed on No-
vember 24, 1933), whose first article prohibited inflicting pain on or
otherwise mistreating animals. In this way, justice was done to an in-
born sentiment that was unique to the Nordic race: exalting the closely
linked nature of bipeds and quadrupeds.

Hunting, however, was a noble and revered pastime—so much so
that Hermann Goering, never able to pass up a fancy title, had himself
named the Reich’s master huntsman. Not that hunting was contradic-
tory to this “love of animals . . . which is German in its essence”: it
was merely necessary to respect “the foundational laws of the hunt,”
a custom “which we may proudly claim as a German virtue and which
is based on respect for the animal, for this creature who is our sister.”?8
The “Reich hunting law” proclaimed at the impetus of Field Marshal
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Goering, was, moreover, a faithful transcription of these “customary
laws of the hunt.”?°

These texts and legal measures sketched out a hierarchy of living
things that was unique to Nazism. Contrary to what is often claimed,
this hierarchy was not a scale with Aryans at the top and Jews at the
bottom. Rather, it was a far more complex topology, with Aryans and
all apex predators at the top, followed by mixed peoples, and then, at the
bottom, Slavic, Black, and Asian individuals. Jews had no place in it at
all—they belonged to bacteriology more than to any shared biological
law. This distinction was a structural one in the Nazi imagination, as
Hitler himself emphasized in his endeavor to convince Admiral Horthy
to intensify the persecution of Hungarian Jews:

They must be treated like tuberculosis bacilli, which can infect a
healthy body. There is nothing cruel about that when one thinks that
innocent animals such as rabbits or deer have to be culled to avoid
any damage. Why should we, then, spare the horrible beasts who
wanted to bring us Bolshevism?23°

Were the Nazis really animal lovers? We often hear that this was
the case: after all, Hitler and Himmler were vegetarians, and their an-
imal protection laws were considered remarkable enough that they
were left in place in West Germany until 1972. But, as with all nature
protection regulations, the Nazis relied on texts that had already been
written—and they rarely applied them.?' The fate of animals in Ger-
many was no more enviable after 1933 than it had been before, and it
deteriorated considerably after the war began in 1939. It should not be
forgotten that 8o percent of the transport of the Wehrmacht was pow-
ered by horses. The German armed forces were great consumers and
destroyers of creatures of war, particularly horses and dogs.

Their affection for animals also did not prevent the Nazis from bi-
ological and “medical” experimentation. Before 1933, they denounced
“Jewish medicine” and its sadistic practices, notably its use of vivisec-
tion. After 1933, however, animals were no less subject to this sort of
practice. Even worse, when it came to research of strategic interest to
the state (resistance to poison gas, biological weapons, and so on), an-
imal experimentation was widespread and uncontested.3?
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Not all animals found favor in the eyes of the Nazis. Predators
(Raubtiere) were seen as fighters demonstrating superior strength in the
struggle for life, and were held in great esteem. At the same time, cer-
tain domestic animals were dismissed as having been alienated and
enslaved by a life of weakness and dependence on humans. Alles Leben
ist Kampf (All life is struggle), a 1937 documentary that promoted eu-
genics and the practice of sterilization for “useless lives,” praised
stags—in particular, the alpha male victors in mating combats—then
flashed an image of a coddled, curly haired poodle onto the screen. It
was, the film explained, the perfect example of culture’s role in coun-
tering natural selection: “Once, we believed that we could preserve all
useless life, even encourage it. Left to their own devices, none of these
pathetic creatures would emerge victorious” in the struggle for life.

Nazis’ love of animals, just like their enchantment with the mys-
tery of the natural world, had its limits: there is no absolute valorization
of animals in Nazi texts. Nazi esteem for animals was relative, and de-
pended on an animal’s life force and capacity for aggression. A poodle,
from this perspective, deserved only the cruelest Darwinian sarcasm.

Nudity, Nature, Authenticity

Nature, of course, had its physical trappings. Victorian as it was, the
Nazi leadership supported nudist movements, which were often closely
tied to the nationalist and racist right wing. The idea was to experi-
ence life as nature had made you—not, perish the thought, as the Judeo-
Christian God made you—in direct contact with the elements and
with Mother Nature. This was thought to encourage the body’s healthy
development, which could then be exhibited as inspiration to others
to cultivate their own healthy bodies. In his magazine Deutsche
Leibeszucht, as well as numerous other, highly popular, publications,
Hans Suren, Nazi Germany’s foremost and best-known promoter of
nudist sport, offered readers a plethora of nudes: photographed by for-
ests, lakes, or at the seaside, these naked bodies were shown as at one
with the sand and the water whence they had come. In harmony with
the elements, tanned, fulfilled, and happy, the subjects of these images
offered dwellers of the strait-laced and blacktopped cities a sense of re-
covered communion with Mother Nature in all her cosmic grandeur.
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The Party’s censors had nothing to say against them: if—as one would
wager was the case—these (beautiful) images evoked certain feelings
and sensations in the Sommerlager (summer camps) of the Hitlerju-
gend, officially they were devoid of all eroticism. The innocent depic-
tion of nudes was merely the faithful and authentic display of a race of
beautiful-bodied people. Close to nature, men and woman could mix:
because Mother Nature—contrary to what the unhealthy and repressive
cultures of East claimed—sees nothing wrong with that. Indeed, nudity
was to be a cornerstone of a renewed morality. According to the Nazi
journal Neues Volk, promoting and appreciating Nordic nudity allowed
the people “to think and to formulate moral judgments in concert with
nature,” rather than against it.33

Taking a stand against certain art critics who had expressed offense
at the proliferation of nudes in official art since 1933, Das Schwarze
Korps attacked these Christian and Jewish hypocrites. Nudity had been
banished from art as from life by “foreign doctrines” that had “torn
our country apart,” to the point that “many Germans no longer know
what is honest and what is not”:

The pure and the beautiful have never been a sin in the eyes of the
German people. Just as the Greeks knew how to represent the har-
moniousness of the Nordic body, the duty of our art is to represent
the ideals of the German people in sculpture and painting. We vig-
orously reject the prudishness that helped to destroy in our people
the instinct for the noble and the beautiful in our bodies. Here
again, we should look to the Greeks, who knew how to cultivate bio-
logical selection among their people through athletic contests held
in the nude during the Olympic Games, which encouraged racial
selection.?

The SS publication firmly condemned “morality foreign to the race”
(artfremde Moral), deploring an acculturation that had, over the cen-
turies, alienated the Nordic race from its roots and its nature. The
contamination was everywhere:

Even the healthiest among us is haunted by this centuries-long per-
meation, by an education that has spanned multiple generations. A
shame of being truly sincere towards our bodies inhabits us. . . . This
is why the Greek concept of the beautiful and the good as a force that



34 PROCREATING

preserves and governs the world is also our ideal of life . . . as opposed
to medieval obscurantism.?

The aesthetic and ethical legitimacy of the Greek forebear dispelled
any shame: followers of Johann Joachim Winckelmann should be taken
at their word!3¢ If the Bildungsbiirgertum, Germany’s cultivated bour-
geoisie, were swooning before marble nudes carved by the Greeks, the
Greek nude should also be taken as a practical imperative, not merely
a scholarly one. A biological one, as well, for Judeo-Christian culture
was deadly: this “mortification of the flesh is a total destruction of . . .
all vital forces.”%’

The Nordic race was a race that hid nothing, dissembled nothing;
its spirit was pure and guileless, like a child’s. Deutsche Leibeszucht,
the Nazi nudist movement’s magazine, argued staunchly that “nudity
in nature is not in any way immoral. . . . Liberated from the shackles
imposed on them by civilization and culture,” humans could experi-
ence “freedom” and “health” in all the places nature had to offer, such
as, continued the author, apparently suffering from a surfeit of clichés:
“a meadow filled with flowers, beneath the foliage of the forests, at the
edge of the waters of a lake sparkling with blue, on the burning sand,
or on the rugged mountaintops that rub shoulders with the sky.”38

Nudism, in addition to being a physical, aesthetic, and moral choice,
was an ontological attempt to return to one’s core being, “an urge to
heal ourselves, a liberation that sweeps away the debris deposited by
the centuries.” Only in this condition could one recover one’s humanity:
“Only he who builds his life on life’s foundations and who acknowl-
edges and respects the laws of nature is a [true] man. He is a healthy and
fully viable man when he has (again) become a natural man.”?® Nudism
was not simply a matter of skipping around without a bathing suit—it
was a form of asceticism. It made it possible for the race to return to
its own essence, its own authentic state:

To consciously live such a life, a powerful reform of beliefs must no
doubt take place. . . . One must disrobe on the inside first, be naked
spiritually—that’s it! All the layers imposed by education and up-
bringing, by religion, by all of the -isms that man, over time, has
seen imposed upon him like the rings accumulated by trees as they
age—all of these must fall away. Man must return to his nudity, in-
tact [that is, healthy . . . ], holy, and pure, as nature created us.*?
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Nudism represented a path away from the hypocrites and the ser-
monizers who, having constrained and repressed it, distrusted the na-
ture within them. By striving to be saintly and fleeing their animal
nature, they had lost their way: nudism is “the beginning of the path
home. As we walk along it, all other signs of our wanderings will also
fall away of their own accord.” Along with clothing, “concupiscence”
and “lust in all its forms” would be cast off. The old man leering at
Bathsheba in the baths was, of course, a Jew. At the end of this path is
“the essence of our self, in all its purity,” the being “we have lost, but
will find anew.”#!

The nudism promoted by Deutsche Leibeszucht was thus fully
aligned with the principles and goals of National Socialism. The jour-
nal’s subtitle—translated as a “life close to nature and in keeping with
the race”’—shows its adherence to the Party agenda, and to its laws.

The Archetype and the Archaic:
Toward a Normative Archaeology

How to access the moment of origin? Nothing to it, really: one simply
had to dig, to practice a legal and moral archaeology that sought to un-
earth the archaic. From this primal, original, natural version an ar-
chetype could be constituted, the first and most natural specimen of
the Nordic race. “Renewal” was less a matter of creating or instituting
something new and more about restoring something ancient.

“Layer after layer,” it was necessary to clear away “the sediment”
in order to “bring to light the precious treasures of German legal
thought.”* The metaphorical language of burial is present every-
where. Everything relating to this original Germanic culture had
undergone “burial” (Verschiittung), was buried treasure (verschiitter
Schatz). This was to be regretted, of course, but offered some hope,
since this culture could then be unearthed or exhumed (ausgraben)
and brought to light (ans Licht tragen). Indeed, wrote the legal scholar
Roland Freisler, the problem was simple: “The continuity of German
legal life and its growth has been buried” beneath the silt and sedi-
ment of history.*? In the foreword to an essay series titled “Political
Biology” put out by the publisher Lehman, a patron of racist and eu-
genicist thinkers since the 1920s, the collection’s stated mission to
restore this
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Aryan wisdom, which has been buried and misunderstood by our
people for so long . . ., which National Socialism was able to discern,
and whose vigor it has reestablished. . . . National Socialist policy can
only be . . . biological; that is, it must obey the laws of life. This must
be the overarching principle commanding every other aspect of
German life, [for it is only] by observing the foundations of all (bio-
logical) life that we will be able to preserve the foundations of the
(political) life of our people.**

In the absence of excessive mixing and contamination, races re-
main stable. Their spirits do, too: “German legal sentiment has re-
mained true to itself” throughout the centuries, in spite of history’s
vicissitudes, as a “race-based history of the law” could prove: “According
to the Indo-Germanic understanding of the law; or, to speak in terms of
race, to the way the Nordic race understands the law, it must obey the
laws of life, or to employ foreign terms, fulfill an exclusively ‘biological’
function.” By returning to this definition of law, “National Socialism
constitutes a return to our race’s authenticity, a rediscovered medita-
tion on what our German race is, of what our German being is.”*> Min-
ister of the Interior Wilhelm Frick, also a lawyer, contributed to the
same line of thinking in “Nordic Thought in the Legislation of the
Third Reich”:

To our people, we have given laws that correspond to our Germanic
culture. We wish to liberate our people from the folly of crossing and
mixing races internationally—we wish to bring [our people] back to
the purest sources of its being.*¢

Finding inspiration in the primal instinct of race both promised an
authentic practice of customs and politics and made possible a return
to knowledge and behaviors that science had come to confirm mil-
lennia later, in the nineteenth century. If, over time, instinct had
dulled to the point that people were no longer able to locate the path
that nature showed them, then knowledge could help. Ernst Lehmann,
a biologist specializing in heredity, was delighted to observe that hu-
mankind finally had access to an understanding of nature and race that
made it possible to find a way back to the laws of nature that harmful
traditions and cultural sedimentation had obscured from view: “The
mission of biology is to use research to track down . . . the eternal laws
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of nature and to spread knowledge of these laws in an era when, for all
too many people, instinct has been lost.” Biology was a kind of but-
tress to nature and life; it could “illustrate how to live according to the
laws of nature.”*” Happily, “National Socialism has taken very seri-
ously the teachings of biology. It truly wishes to reestablish harmony
between our people’s vision of the world and the laws of life.”48

The Germanic people were right about everything, as the study of
heredity had shown in the decades preceding the Nazis’ rise to power:
“We must once again serve our race and return to the admirable view
of the world held by our ancestors, who, millennia ago, had already ob-
served that men were unequal” in race and in health. The standards of
behavior that could be deduced from this primitive and instinctive
knowledge had now been confirmed by science, whose findings vali-
dated Germanic morality. In the words of Arthur Gutt, a doctor and
eugenicist who was an SS member and one of the guiding forces behind
the Sterilization Law of July 14, 1933:

Since the science of heredity allows us to understand the laws of
natural heredity . . ., we must have the courage to do what, by simple
racial intuition, appeared obvious to our Germanic ancestors in the
millennia preceding the Christian era.*

Since intuition was now knowledge, since science had vindicated
conscience, there were no remaining impediments to this knowledge
becoming the groundwork for a political system; that is, norms and
practice, law and custom. The rational justification and the scientific
foundation were irrefutable: “Only a legal order that does not contra-
dict scientific findings on heredity and race can be qualified as just, and
therefore true and in keeping with the race, by the German people.”*°

To look back to the ancient in order to reconnect with instinct, to
restore the archaic in order to recover the archetype—this was a mis-
sion that Himmler assigned to the SS. In one of his notoriously lengthy
speeches, Himmler explained that each stage in life should be marked
by an archaic rite, which it was the organization’s mission to revive:
“Everything in life must be ordered by customs,” but customs, “you
may be certain, that are in keeping with ancient norms and with the
ancient laws of our age-old past”: “each moment of our lives must, little
by little, come to correspond once again, and to correspond deeply, with
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our race.”® To this end, Himmler was reviving the summer solstice as a
holiday, and working to ensure that every holiday in the Christian cal-
endar be returned to its origins, and to its original meaning (the winter
solstice, for example, had been Christianized into Christmas). Addition-
ally, he ordered that SS members and their wives were to receive a silver
goblet for their wedding and that SS members should be buried with
their heads to the north. Their funeral wreaths, moreover, were not to be
made from flowers, which were both showy and in poor taste: in winter
they were to be crafted from braided “conifer needles” culled from na-
tive trees such as “spruce, fir, and pine”; in summer, from twined “oak
and beech leaves.”*? In the press and in the SS literature, a welter of ar-
ticles and texts explained the meanings of the Julleuchter (ritual cande-
labrum), the various shapes of Christmas cake, and the many runic
symbols that adorned rings, daggers, and collars; an official guide pro-
vided an educational exegesis of the holiday calendar.>® Even today,
these publications, talks, and practices continue to fuel an inexhaustible
chronicling of the supposed occultism of the SS. It should be borne in
mind that they do not represent the intense Germanophilia of a small
minority, nor a kitschy esotericism, but rather a coherent desire to re-
turn to the moment of origin, and, through ritual, to fall into step with
true rhythms of the race and of the world. As a phrase from a solstice fire
ritual proclaimed, “We feel the pulse of millennia within us.”

Himmler was careful to state that he wanted to avoid offending any-
one’s conscience or sensibilities. With a fair dose of condescension, he
argued that the old world could be left to its mistakes and its chimeras:
if the wife of a deceased member of the SS wanted a priest to be present
at the funeral, no one “had the right” to try and talk her out of it. By
the same token, “the elderly must be left . . . to their ideas.”>*

I have always understood when someone came to me and said: “Out
of respect for my parents, I must baptize my child.” Please, by all
means, do! We cannot change a seventy-year-old person. It makes no
sense to trouble the inner peace of people in their sixties or seven-
ties. Neither destiny nor our most distant ancestors would want that.
They only want us to do better in the future.>®

The Ahnenerbe, the SS center for scientific research, and its journal,
Germanien, as well as countless other publications distributed or fi-
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nanced by the SS—including publications by groups such as the “be-
lievers in God” (Gottgldubige), racist anti-Christians who prayed to a
Germanic divinity—all tirelessly explored the existence and meaning
of such rites. According to Himmler, their goal was to “rediscover . . .
and re-awaken our pre-Christian ancestors’ worldview and to create
from it a guide to our own existence.” In a continuous dialectic of
present and past, these studies explored “pre-Christian German-ness
as the original image of our vision of the world,” as the underpinning
of “the universe of National-Socialist values,” to allow “a fundamental
reevaluation of nearly all past centuries.”>®

Germanic Immediacy

“The soul of the Germanic race is the source of all moral life and of
all of our values,” wrote the philosopher Georg Mehlis, a professor at
the University of Freiburg who specialized in neo-Kantianism and the
editor of the prestigious journal Logos.>” He sought to explain the foun-
dations of National Socialism in Fiihrer und Volksgemeinschaft (The
Fithrer and the community of the people), published in 1941. “The con-
cept of race,” wrote the ethics specialist, “is, at its root, a conception
of sciences and of nature, and, as such, is axiologically neutral.” The
Nordic race, he added, possessed a soul that “knows honor, liberty and
duty” by its very nature—from birth, in other words.>® The soul of the
Nordic race was born with these values and was by nature pure. The
Germanic race was ontologically and biologically moral. It was logical,
therefore, that “the natural sciences become a foundational value of
the community of the people,” and that “the highest and most sacred
of duties is to serve the people.”>?

The highest morality was—quite literally—consubstantial with the
Germanic race. This had to do with its biological excellence, which
placed it in harmony with the laws of nature, but also, as we shall see,
with the difficult climate that had fashioned its ethos, making it nat-
urally and spontaneously moral. This discursive context makes it
easier to understand the surprising affirmations that one observes so
consistently in legal publications, moral treatises, and courses of ideo-
logical instruction, which all proclaimed that “the Germans are known
and appreciated throughout the world for their clear sense of justice.”¢°
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Germanic people, in other words, possessed an unwavering moral in-
stinct. Walther Merk, a lawyer, professor at Marburg, and influential
member of extreme-right-wing circles before 1933, was certain of this:
“Historically, the root of law is not cold and calculating understanding,
but a feeling for what is right.” This feeling was never wrong in Ger-
manic people of good racial composition, homogeneous biological
makeup, and unmixed blood: “A sure feeling of justice and an innate
sense of what is right is rooted in the original foundation of the race.”¢!

Traditional and authentic German justice was not a cold, dry
succession of articles of the law to be learned by heart, but a “lyrical”
literature whose “spontaneous flow of poetry and humor” had for cen-
turies brought joy to lovers of German literature and legal experts
alike.®? Merk, fashioning himself into a historian of usage, observed
that “in the language of our medieval legal sources, the law is spoken
of as found, drawn, shown,” not instituted or proclaimed. This was
proof that “its wellspring is not the will of whoever is prince at that
moment, but rather the sense of justice and the legal consciousness of
the community.”%3

A Germanic person in the moment of origin was not far from the
birth of the race, and therefore was close to nature. He or she was an au-
thentic expression of the Nordic essence, and acted in keeping with it.
This was legal scholar Helmut Nicolai’s argument in the first text ever
devoted to a description of Nazi legal theory. Nicolai, a lawyer and a
veteran of the Freikorps (right-wing paramilitary units) had been ex-
cluded from any government-related work because of his membership
in the NSDAP. By 1932, Nicolai was an alter Kimpfer, a longtime Party
member, and in this capacity had been invited to explain “the founda-
tions of a National Socialist philosophy of law” in the prestigious
“National Socialist Library” put out by the Party’s publisher, Franz
Eher. Titled Die rassengesetzliche Rechtslehre (A biological doctrine
of the law), the text explained that “before the introduction of Chris-
tianity, the legal life of our Germanic ancestors was steeped in biology.”
Indeed, “biological” thinking was so consubstantial with Germanic
culture that the author chose to follow the excellent example of Her-
mann Gustav Prost Holle, who in 1925 had Germanized “the foreign
word ‘biological’” as lebensgesetzlich, meaning “belonging to the laws
of life / vital-legal.”¢*
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Certainly these Germanic ancestors did not have written and for-
mally formulated laws, but “no laws did not mean that no legal system
existed. The law at that time was one of custom.” Things had, more-
over, remained that way for a long time: “The Sachsenspiegel was not
a legal code in the current sense of that term, but simply a restitution
of the people’s law as it existed then, which had been in place for cen-
turies, and which had not been invented or dreamed up by any legis-
lator.”%> This argument was contradicted by other authors, who pointed
out that the Sachsenspiegel, far from being a monument to the Nordic
legal mind, was a written text—not only written, but written in
paragraphs!—and thus Romanized, contaminated, and unusable. Even
so, most literature on the Sachsenspiegel produced between 1933 and
1945—no fewer than eighteen essays, theses, and books—marveled at
the genius of the race as expressed in this Saxon text. If the law came
from the people, then an extremely different kind of relationship was
implied between the state and its citizens, normativity and the law, and
legality and morality. The Germanic people were free because they
were the true legislators:

On one side, the law is what the State, arbitrary and imperious, orders;
on the other, the law is an eternal moral value, superior to the power of
the State, which cannot alter it . ... On one side, the law is what is
posited by laws—positum, hence “positivism”—on the other, the law
is what hews to the eternal idea of what is right . . . —hence legal ide-
alism. On one side, morality is entirely separate from the law; on the
other, the law is the expression of the moral order and the world
order.%¢

Thus, “what was just and good was not that which was not
forbidden—that is the Roman understanding of the law, and became
our own—but what moral law ordered us to do.”®” The original Ger-
manic understanding was active and bejahend (affirmative), as opposed
to the passive and repressive understanding of the law as a standard
designed to set external limitations and to alienate, imposed by an in-
stitution with a monopoly on constraint.

True, it was challenging to access the race’s original law of
custom, because of the lack of written sources: after all, custom im-
plies orality. The “law of life” was as fleeting (and as eternal!) as life
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itself, a case-by-case legal process that was forgotten as quickly as the
situation it addressed was resolved. Luckily, this law “still lives among
the healthiest of our people,” that portion of the people who, unmixed
and unblended, had remained faithful to the spirit of the Nordic race.%®
Furthermore, it was possible to practice legal and cultural archaeology:

Since we have learned that the Germanic people are just one branch
of the original Nordic people, and that this people originally included
the ancient Indians and Persians, the ancestors of the Greeks and the
Romans, the Celts, and the Slavs, we are . . . better able to compre-
hend ancient German law.%°

The relatively numerous extant sources regarding legal life could
be relied on, because

these peoples, originally, . . . before they lost their hereditary na-
ture, were the flesh of our flesh, the bone of our bone; they spoke
our language, they possessed the same soul and the same mind as
our Germanic ancestors, and, consequently, the same fundamental
understanding of the law.”®

Plunging into the race’s past, one swiftly concluded that “the law . . .,
according to the German understanding, was considered to be innate.
One was subject to the law by blood, and one transmitted it by he-
redity.””! The law was the very lifeblood of the race. In 1931, Helmut
Nicolai enthusiastically proclaimed,

On one side, rigid legal paragraphs; on the other, the law of life.
On one side, the State; on the other, the people. On one side, the letter;
on the other, the consequence. On one side, a static legal system; on
the other, a dynamic one . . .. The day the NSDAP takes power will
not only mark the arrival of a new government. That day will see the
overturning of the Judeo-Roman understanding of the law. The idea
of German law, in keeping with the laws of life, will be returned to
its rightful place.””

Nature as a higher authority? There was nothing outlandish about
this idea when one recalled that, like a newborn child, the Germanic
race at the moment of origin knew no other law. An article titled
“Natur,” published by Neue Brockhaus in 1938, reminded readers that
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for the ancient Greeks, nature was the living, dynamic, and spiritu-
alized foundation of all things. In the Germanic religion, nature was
reality suffused with the divine, and thus an object of worship. In the
eyes of Christianity, nature became a foreign force, one that was
hostile to the divine, the realm of the devil. ... Our era has re-
appropriated the ancient Greek understanding of nature. . . . More
and more, nature has come to designate all of life’s phenomena, such
that the opposition between nature and mind may now be considered
to have been surmounted,’?

thanks to a political movement that was restoring Nordic-ness to
its rightful place—and restoring its laws. Alfred Rosenberg wrote,
“Nordic man believes deeply in the eternal laws of nature.”’”* Hans
Frank solemnly proclaimed that: “We, the Germanics, believe in a
legal order, a truly divine institution, which came before us and which
transcends us.””°

To bring the race back to its true state, it was necessary to research
and think deeply about the origins of the Nordic race, its birth and its
nature. Slogans that merely brushed the surface of beings and behav-
iors were not enough; they could not restore the race’s authenticity. The
Reichsdrztefiihrer (Reich chief physician) Gerhard Wagner called for “a
complete revolution in feeling and in thinking,” for the “revitalization
of the forces that lie dormant in our unconsciousness and in our sub-
consciousness, and which alone” would be able “to resuscitate in our
people this instinct for racial self-affirmation . . . which had been de-
liberately stifled by foreign forces hostile to our race.”’® In another
speech, Wagner stated that “we will have achieved our goal when we
no longer have any need for racial laws” and when the principles of na-
ture “have been firmly anchored in each young German man and
woman, such that it will become instinct again” to respect nature and
the race.”’

Happily, the time had come for a “revolution in the law.” Thanks
to the challenges and the traumas endured by Germany, it was now
possible to observe “an awakening of a German feeling for the law, of
a German legal sensibility, of a German love of the law, of a German
understanding of the law,” which was simply a right and healthy re-
turn to the German self.”® After all,
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the National-Socialist ethic was born of a revolution. These are norms
that . . . generally should not be considered as a reevaluation of
existing values. Hitler did not wish to write new Tablets of the Law.
He only underlined and illuminated the old eternal values that Ger-
manic man worshiped and loved. The National-Socialist ethic is an
ethic of war, a soldier’s ethic. It breathes with the spirit of Frederick
the Great. Against the Christian ethics of the West, which seeks to
place notions such as love, humility, and pity above all other ethical
norms, its focus is on pride, honor, and heroism.”

Unity, Separation, Mediation

The first separation had most likely been between God and the world.
The Jews, with their strict monotheism, their rejection of pantheism
and animism, had chased the divine from the world. The caste of rabbis,
which had given birth to the Catholic clergy, also had created a regret-
table mediation between God and man, who, deprived of any direct rela-
tionship, was required to pass through the tollbooth of the minister, the
intercessor, the mediator. Man had also been separated from himself—
from his own sinful, shameful body, and from the other sex—and from
the nature within and around him. These many separations were like so
many plagues inflicted on man, a mutilation of his nature, a permanent
distinction that dissected and dislocated him.

And yet, at the dawn of the race, all had been fusion and ferment.
Law, for example, had not been distinct from morality. The inspiration,
intuition, and instinct of the people proclaimed what was good, beau-
tiful, right, and just. “The law’s commandments,” like the “maxims of
morality,” wrote Roland Freisler, were dictated by “the people’s con-
science and by the arm of the people. This conscience, which is the
voice of morality, is also the matrix of the law.”®0 In the plasma of
Mother Nature, nothing was distinct, separated, or discrete. The people
were both nomothetic and subject to the law; morality was the law, and
vice versa; the norm was the fact. Any sane norm thus expressed the
“vital order of the people.” Nature, and by extension the norm, was
“the living organism of the people itself.”8! Freisler railed against dis-
tinctions, which had been put in place to “dissect, then pulverize, and
ultimately atomize” the body of the people.8? This “dissection”—the
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autopsy-like treatment of the corpse of the Volksgemeinschaft by an
intellect hostile to life—was denounced in much of his writing. Just
as there was no distinction between law and morality in the state of
nature, the “separation between state and society” was artificial and
false. Reinhart H6hn, a professor of law at the University of Berlin and
a member of the SS, was categorical on this point:

Law, culture, mores, and language are expressions of the community
of the people. . . . They are not juxtaposed but intertwined, entangled
in such a way that all of the distinctions and differentiations of tra-
ditional systemic thinking have lost all their meaning.®3

Criticism of “separation” was a commonplace. In 1939, Otto
Brunner, a legal historian who specialized in the medieval period,
wrote a book called Land und Herrschaft (Land and lordship), which
was awarded the “Verdun Prize,” presented by Walter Frank, the di-
rector of the Reich Institute for the History of the New Germany.
After 1945 Brunner would go on to become one of the founding fathers
of German Begriffsgeschichte (conceptual history), and Land und
Herrschaft was ideologically well received as well as historiographi-
cally significant. In it, he argued that historians were mistaken in
attempting to comprehend the realities of the Middle Ages by using
categories forged in and by the modern era. Understanding the medi-
eval era, or phenomena peculiar to it, such as sovereignty in a feudal
world, required abandoning modern, contemporary words and ideas.
One had to examine and speak of the era in medieval terms. In his diz-
zying and erudite writing, Brunner showed that contemporary histo-
rians were obsessed with and distracted by categories and distinctions
inherited from liberal times—from the nineteenth century. He retraced
the epistemological and sociopolitical process that, since the birth of the
state in the modern era, had made it impossible to think in terms other
than those of the separation of state and society:

This process came to an end only in the mid-nineteenth century,
when the state and society were conceived of as distinct realities and
as the objects of completely distinct knowledge. It was at this time
that science began to be disaggregated into a large number of scattered
disciplines and that a “disjunctive mode of thought” (Trennungs-
denken) became prevalent. Among these seemingly autonomous
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disciplines there began a chaotic struggle for supremacy; one that,
moreover, reflected the struggle among political powers in the nine-
teenth century. By dint of this fundamental separation between
State and society, the State became a simple legal structure and a nor-
mative order, while society became the domain of spiritual and ma-
terial values.’

For Brunner, “the weakness of our historical concepts, . . . which
are cut from the cloth of the modern era,” was clear. The Middle Ages
had been a time of fusion and ferment, when “the distinction between
the profane and the sacred was unknown,” as was the classic modern
distinction between “law and justice.” The medieval era had been
ruled by “popular sentiment, which could not, and did not wish to,
distinguish between positive and ideal law, for the law was the law of
the people.”® Brunner indicted the modern era for its harmful preoc-
cupation with division and distinction. Ernst Forsthoff, a student of
Carl Schmitt and a professor at the University of Koenigsberg, shared
this view. In a lecture on modern rationality given as part of a tribute
to Kant organized in 1941, he paid a series of double-edged compli-
ments to the author of the three Critiques. Kant, he asserted, had par-
ticipated fully in a modern age that had brought about the “separation
between legality and morality, the inner and the outer self,” as well as
between “law and morality,” an unhappy era that had given birth to
the “technical age of the nineteenth century,” a mechanized and ra-
tionalized world characterized by the automation (of individuals), by
mathematical discreteness, and by uprootedness.®® Very luckily, “the
struggle to transcend the dualism of law and ethics, the legal order
and material justice” had begun.®”

Historians had to work hard to reorient themselves and had to ex-
ercise some semantic imagination to think about the Middle Ages in
its own terms. Medieval sovereignty and politics could not be imagined
using terminology inherited from the modern “sovereignty of princes”
and the “liberal age” that had followed.®® Brunner’s claim that the dis-
junctive categories created in a bourgeois, liberal age were useless for
understanding medieval organicism, and ought therefore to be rejected,
was not a surprising one for the times. By contrast, his critical attitude
toward the era of princes and of pre- and post-Westphalian absolutism
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differed from much Nazi discourse, where it was often employed as
a handy foil to contest the claim that the Fithrer’s regime was a dicta-
torship. Widespread “mediation” had caused a welter of separations, a
real vivisection. All had been separated—all that had been organically
linked, all that had lived and grown together in life’s pure and inno-
cent movement, all that had been one in life’s dynamic substance—man
from woman, body from spirit, norm from action.

In his arguments for “an education faithful to the laws of life,”
Lothar Stengel von Rutkowski called for an epistemological revolu-
tion. To close the chasm of this separation and return to an organic and
unified understanding of reality, millennia of alienation had to be over-
come. The minds of Germany’s youth had been poisoned by education
as it had emerged at the close of the Middle Ages, in an era when “there
was no biology, but a theology,” an “Eastern and monastic culture” that
had destroyed “the ancient union of body and soul that characterized
all robust Aryanness, and was unique to the Greeks and the Romans.”
In addition to the religious, cultural, and social damage caused by this
great separation, Stengel von Rutowski pointed out the intellectual
damage wrought by this “Church dogma, incompatible with a biolog-
ical understanding of the laws of nature.” In this “clear opposition be-
tween the Germanic consciousness of unity and of the wholeness of all
that is living and the clerical-Eastern separation of sinful flesh and pure
spirit,” Stengel von Rutkowski perceived a “confrontation among racial
souls.” It was one in which the Eastern soul had come out ahead, more-
over, since “still today” the school and the university systems, the very
organization of knowledge, was dominated by this “separation be-
tween the natural sciences and the spiritual sciences.”®

The time had come to end this “unhealthy division” “between
mind and nature, between culture and the laws of life”; society had to
learn to think in terms of “the biological unity of all things,” to re-
alize that “men, animals, and plants are all subject to the same laws of
nature.””° Here was “the only certain path our instinct and our biolog-
ical heritage can follow, despite Rome and despite Jerusalem.””! For this
to occur, it was necessary to pare back the teaching of abstract and scho-
lastic subjects, of literature and the humanities. In high school, Stengel
von Rutkowski had not studied “Latin and Greek with displeasure,” for
these eminently useful subjects had allowed him to “access our own
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most ancient sources.”®? That being said, the same could be done with
the ancient languages of India and Iran. And in all seriousness: “It is far
less important to study their languages than their history, which is so
rich in biological and racial teachings, and to consider this history as an
integral part of the general history of Indo-Germanic humanity.”*3

Higher education was to be renewed according to the same princi-
ples: knowledge, which had been fragmented and separated, needed to
reunify and to serve life. In his inaugural lecture as a professor of
medicine at the University of Jena, Karl Astel revealed to his listeners
the foundations of scientific values in the National Socialist Reich:
“The preservation of the race, and of healthy life, is the sure criterion of
value that allows for the evaluation of science, research, and the Univer-
sity.”** The fundamental and cardinal value was the life of the Nordic
race, its preservation, and its improvement. This was the sole criterion
needed to reevaluate science, to restore its value, and to renew German
universities.”® Taking a stand against the Universitas literarum of the
past, with its rabbis parading as clergymen and clergymen parading as
professors, Karl Astel called for a Universitas vitae.”®

Nordic Piety: Serenity, Friendship, Harmony

Each race had its own representation of man, community, and the
world. The same was true of religious sentiment, the most primitive
means of interrogating possible links between the living and the dead,
and life and death, which was not entirely the same thing. Hans Giin-
ther, the pope of Nordic raciology, the major inspiration behind the
Nordic-racist right wing of the SS, devoted a portion of his abundant
bibliography to this Nordic religious sentiment, both in chapters of his
treatises on raciology as well as in a brief essay titled “Frommigkeit
nordischer Artung” (The piety of the Nordic race), which came out in
1934, in a context of “debate and dispute over the German people’s re-
ligious values.”?” This was an allusion to the serious skirmishes
taking place between the Deutsche Christen (German Christians), who
were Protestant Nazis seeking to purge the Gospel of its Jewishness,
and various other churches that were more circumspect in their views,
all of which took place beneath the mocking gaze of hardline defenders
of Nordic religion. For Gunther, the authentic piety unique to the
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Nordic race was the exact opposite of what was preached by the Jews,
and in their wake, by Christians.

Germanic religiosity was characterized first and foremost by the
close link between man and the divine. In the Eastern religions (Ju-
daism, Christianity, and so on), God was a “powerful lord” and his
follower was his “slave”: “In Semitic languages, the verb ‘to pray’ is
derived from the root abad, which means ‘to be a slave.’”?8 Showing
humility to God, as these religions instructed, was utterly “foreign to
the Indo-Germanic mind . . . an effect of Eastern piety”: “Because he
is not the vassal to his lord, the Indo-Germanic Man prays most often
not on his knees and gazing at the ground, but standing, and gazing
upwards, his palms raised to the sky,” a pose best exemplified by the
statue of the Apollo Belvedere so often depicted in Nazi publications.*?

The relationship between the divine and man was a friendly one,
bathed in a sort of confident companionship, the polar opposite of
the emotions inspired by the vengeful, terrible, and terrifying god of
the Jews, “Yahweh,” “the monstrous demon of the desert.”!%° For men
of the Germanic-Nordic race, “God is always a friend and comrade,” as
shown in “Plato’s Symposium” as well as in “the Bhagavad-Gita.”'%! In
the absence of written Germanic sources, “ancient India, ancient Persia,
and ancient Greece help us to reconstruct our own self.”1%? Because
they did not serve one God, jealous of His uniqueness, the Germans did
not proselytize. Their fatherly, benevolent tolerance extended freedom
of religion to all, a freedom that did not bother them in the least: to
each race its gods! Christian vices such as “evangelical ardor and intol-
erance have always been foreign to Nordic piety.”%® By the same token,
temporal structures such as the Church and the “clericalization of
faith,” which buttressed and supported intolerance, were, according to
Giinther, “once again, an expression of the spirit of the Eastern (desert)
race, or of the interaction between the spirits of the Eastern races and
of Asia Minor.”104

The closeness of man and the divine, of the world and the human
spirit, tolerance and peaceful coexistence among men and gods: Nordic
religiosity was all peace and harmony. It inhabited a pacified world and
certainly did not seek to upset or deny the order of the world, to unsettle
nature in the name of something that transcended or opposed it. Nordic
piety was “a religion of the here and now,” a theme that Giinther
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tirelessly developed in his many books and in a highly illuminating
article written for Germanien.'® In it, he accused Christianity of
having based its success on ideas of “redemption” and “deliverance”
(Erlosungsgedanke), ideas that the racial theorist Ludwig Ferdinand
Clauss had shown were products of the Semitic-Asiatic race.! Broadly
speaking, it seemed evident to these authors that “religious concepts”
had “a biological root” and were determined by race. In Der Biologe, a
journal published by the National Socialist Association of Professors
of Biology, Wilhelm Hauer, a high-profile proponent of the Germanic
religion, even spoke of “racio-religious concepts.” Race determined
worldview, religion, and morality. Contrary to the factual judgment of
science, value judgments “have no foundation in things, but in the indi-
vidual who judges; that is, in his essence, in his race.” Therefore, “de-
pending on whether he assigns more value to humility or to honor, to
courage or to kindness, depending on whether he deems it more worthy
to serve the Reich and the people or to lead a monastic life in order to
reach a supernatural world,” an individual was not expressing “an ob-
jective criterion” but “an elementary yes or no in keeping with the
necessity unique to his race.”1%”

Citing the Book of Revelation, Giinther showed that the eschato-
logical Christian hope was for deliverance from this world to the next,
having shrugged off the bonds “of his race, of his language, and of his
people.” Jews and Christians had been weakened by deep despair, the
despair of being of this world, from which they hoped to depart because
they hated it and themselves—their only salvation was to flee as far as
possible from the self. And

now Germans ought to believe that their race, their language, and
their people are things from which they must be delivered? . .. But
delivered from what? From what evil, and to pass on to what world
and what life? Midgard, the world of just order, the mother country
built by man, was not an evil in their eyes. . . . For them there was
no better life.108

The German, a pure and harmonious being, both loved others and
loved himself. He did not suffer from a troubled and divided self, did
not suffer from any internal imbalance so intolerable that his only hope
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was in its end. As Lothar Stengel von Rutkowski effused in the pages
and verses of a collection of poetry perpetrated in 1937, titled Das Reich
dieser Welt: Lieder und Verse eines Heiden (The reign of this world:
Songs and verses of a pagan):

More ancient than the churches and the cloisters is our motherland
Our blood unites us more firmly than the baptism of priests.

Our kingdom, my brothers, is of this world!

God enjoined us to build it!'%?

Nordic Morality, or the Instinct for Good

Each race possessed its “value system” (Wertordnung): race produced
culture; values were dictated by blood.!° There was no need for lengthy
reflection: natural norms were instinctive—immediate, animal,
spontaneous—they “do not think, they do not split hairs, they don't
hesitate.” A sound mind born of unmixed biology and still faithful to
its racial identity would produce pure thoughts and know how to act:
“A thought is instinctive if the soul producing it still obeys the values
unique to its race.”!!! This made things quite simple: “Rights are, plain
and simple, a matter of what’s right.”112 No need to be a lawyer to under-
stand that.

Formulating norms, writing legal codes, establishing collections of
maxims—all of these were purely inductive, empirical exercises.
Ludwig Ferdinand Clauss devoted his academic work to showing that
each race possessed its own spirit, its own psyche, its own style. His
benefactor, Friedrich Wilhelm Prinz zur Lippe, enthusiastically praised
both Clauss and the “science of the racial soul” (Rassenseelenkunde)
that Clauss had founded. It had proven, in the words of Nicolai, that
“it is from living and lived life, and from their lifestyles, that the nor-
mativity of the different races emanates.” A contrario, any “doctrine
not taken from lived life is nonsense, a harmfully stupid thing ..., a
feeble theory,” and therefore necessarily enfeebling.!!?

Pureblooded Germans, by dint of their biological substance, were
confident, healthy beings, able to act without feeling any turmoil or
doubt. The purity of one’s blood guaranteed a total absence of doubt or
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misgiving. A Germanic person was capable of developing an imme-
diate relationship from self to self, which allowed his or her decisions
to be sure and pure. Albrecht Hartl, a specialist in religious questions
for the SS, explained that by following “the most natural and most
basic norms in the world . . ., he is capable of making clear, calm
decisions . .., without falling into the moral doubt so often experi-
enced by beings who adhere to artificial, anti-natural doctrines” or who
were themselves “racial bastards” whose heterogeneous biological sub-
stance had plagued their minds with schizophrenia.'* A natural and
homogeneous being followed the law of nature and knew no misgivings,
no moral dilemmas, no remorse: “A man of pure race decides on an ac-
tion without artifice, unhesitatingly, in a manner in keeping with his
instinct.”!® This was one of the problems afflicting “racial bastards,”
whose motley biological substance deprived them of any sure instinct
for what was true and right. They were frail crafts, without rudder or
compass, and had to steer by external rules that were learned and ap-
plied without any thought:

This is why the Jew clings to his external laws, to the law, to dogma,
to the letter. He does not feel what is right and good: he must arrive
at it through reason, and it must be told to him by others. This is also
why the Jew builds a legislative machine for himself that tells him
what is forbidden and what is permitted on every occasion.!

The Jew, a heteronomous being (one who is subject to a law or stan-
dard external to oneself), could only follow the Decalogical and Tal-
mudic handbooks, which he or she took as literal teachings, a kind of
conscience by default. Indeed, Nazi raciology saw Jews as the ultimate
example of mixed blood, because the Jews were not a race at all. Instead,
they were a “non-race,” an “anti-race,” a mishmash of varied flesh and
blood deposited in the Jewish vessel over millennia of Diaspora and
wandering. It was for this reason, the author added, “that we encounter
in all racially mixed people this idea that the law must be set from on
high, from outside, by the State, by a power” of some kind, imposed by
“paragraph fiddlers” upon “a mass lacking in instinct.”!'” In the absence
of a natural coherence and homogeneity that no longer existed in misce-
genated peoples, only “the external power of the State and its coercive
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force can hold men together.”!® People of mixed blood were lacking in
pure consciences and clear wills, so they relied on a Law to guide them,
and on interpreters—rabbis or princes—to state this Law to them.

All of this made it easier to understand what gave rise to constraint
and dictatorship, to the servile alienation so characteristic of the
Roman state and Roman law: “racial mixing” had dissolved the Roman
people, transformed it into a “plebian mass . . . that no natural ties, no
ties of blood” held together any longer. Roman law, as the Corpus juris
of Justinian showed, was not dictated by an “innate feeling for the
law” but by a “logical, punctilious, chattering, hair-splitting under-
standing.”!"” The Germanic people, by contrast, were autonomous be-
ings. The law was not external to them, but inborn in each person and
internal to the community: “This instinct, which shows us what is
right, is called conscience,” and this instant agreement between a
person and him- or herself was true freedom. A Germanic person at
the moment of origin was not a deliberating subject, a being that was
uncertain and devoured by misgiving. Quite the contrary, that person
acted without hesitating, in a state of immediacy that was the mani-
festation of his or her authenticity. This was because that person had
been cut from a single block of stone, pure and unadulterated, because
his or her spirit had no cultural or psychic rifts. A German could thus
act with great vigor, in full accord with the self, when procreating,
fighting, and hunting. The immaculate German, with a pure race mixed
only with itself, was utterly immediate. Any gap, any screen separating
that person from himself or herself could be blamed on harmful
imports from foreign places: “Mediation came late to the North,
through evangelical missions sent out to the Nordic populations by
Rome.”120

The Germanic Race, the Only Moral Race

“The law is what the Aryan man feels is right,” wrote Reinhard Hohn,
for whom tautology appeared to be synonymous with ontology. He was
not alone in this view. Roland Freisler believed that “respect for jus-
tice is an essential feature of our people,” while Hans Frank spoke rap-
turously of “the eternal moral law unique to our German people.”!?!
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Free of all mixing, the original Nordic race was free from all psychic
and moral troubles. In its very essence, it was the natural race. Its moral
excellence was due to its blood, but also to the climatic and natural
conditions to which the Germanic peoples had been subjected. The
hostile environment of cold and ice had led them to develop and main-
tain physical and ethical virtues that pitiless natural selection had
transmitted from one generation to the next. The white plagues of the
ice and the wind had drawn the people together and populated their
ranks with the toughest, strongest, and most unified of men. According
to Karl Astel,

among the men of yesteryear, the one who did not enjoy robust health
died off, and could not pass on his hereditary dispositions to his de-
scendants. . . . A man who abandoned his comrades, who lied to them
and tricked them, that man was abandoned, and rightly so, when he
in turn needed his comrades, and he died off. And so he, too, could
not pass on to his descendants his hereditary penchant for dishon-
esty, lying, and treason.'?”

Germanic people had an innate sense and an immediate appercep-
tion of honor, which the SS made synonymous with “fidelity” in its
motto. As an instructional text for German police and SD officers ex-
plained, “all honor comes from fidelity.” Fidelity to what? The manual
continued, “Service to the community is always the decisive sign that
identifies an honorable member of the community of the people.”12?
Honor, which Nazi discourse celebrated worshipfully, was thus the ex-
ercise of fidelity (Treue), embodied in the practice of service (Dienst),
in all its forms, for under the Third Reich everything fell more or less
into the category of Dienst: the soldier’s Dienst, for example, could be
broken down into strictly military service (Wehrdienst), work service
(Reichsarbeitsdienst), and intellectual service. Invitations to partici-
pate in intellectual service were a common theme in the commence-
ment remarks and lectures of university professors.!2#

The “community” in question was the race, which transcended the
individual because it gave each individual meaning and existence, and,
unlike each individual, was neither finite or limited in time: “An action
may be considered honorable when its consequences may be justified
before what is eternal’—the race, in other words. By contrast, “a man
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without honor is one who violates the duties imposed by the preserva-
tion of eternal values.”!?> Race, community, eternity: Germanic honor
commanded obedience to nature and its laws. It was, by the principles
of equivalence and transitivity, “fidelity to the order of divine creation,
fidelity to the laws of life, to the voice of blood, to oneself,” “fidelity to
nature, to oneself, to one’s people.”12¢

Honor as fidelity was so fundamental, claimed Anton Holzner, that
“the ancient Germanic people punished deception more harshly than
theft,” unlike the laws of the Jews and the “Jewified law,” which were
so materialistic and so divorced from questions of honor that they did
not punish insult.!”” Johann von Leers claimed to have observed that
in the Bible and the Talmud, insult or verbal offense was not punished,
because the Jews had no sense of honor.!?® For Germanic people, how-
ever, “the emphasis placed on honor and fidelity . . . the North Stars of
the Germanic feeling for what is right,” revealed the race’s “fundamen-
tally moral character,” its superior ethical quality.'?’ With these prole-
gomena exposed and understood, the reader is less surprised to see that
“the law can only be known, laid out, proclaimed, and spoken by Aryan,
Nordic man. Nordic man is the only man called to create law, that is, to
draw the law from the original wellspring of his wisdom.”'3? Long ago,
there had been no distinction between wisdom and norm, morality and
law. Everything was melded together in the great wholeness of life and
in its safeguarding: “To be a guardian of the law meant to preserve
life,” for “all law was vital law.”13!

Everything was interconnected—honor, fidelity, morality, law, and
life. It was because the foundational values of the Nordic race were fi-
delity and honor that morality, and therefore law, served life, the only
authority that could dictate the norm: “All of law was suffused with
morality. At the center, fidelity and honor, these pillars of the German
race, values dictated by blood itself, and which, a constant flow, link
the living to eternity.”!3? Moral values and the knowledge of these
values were inherent to the Nordic race. They were one of its defining
qualities. Racial and cultural authenticity was therefore the only sure
path to the right way to act. With the prophetic affectation of a bard, the
Nordicist poet Gustav Frenssen, already well known during the reign
of Kaiser Wilhelm as a champion of the vélkisch cause, wrote, “When a
Germanic man follows . .. the pull and the exigency of the real, the
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good, and the beautiful, . . . he is healthy and strong, he knows his path
and does not err.”133

Spontaneity and natural movement were far more important than
reflection, scruples, and conscience. Body and soul, full of blood and
meaning, pulsing to the heartbeat of the world, were called to take a
stand against the tormented and mortified conscience of the follower
of the Talmud or the religious believer, against the nullifying self-
criticism and the eternal struggle of the supposed angel with the
imagined beast. Hans Johst, a poet and an SS general, sounded the call:
“Follow your own heart unreservedly! It is the command post of di-
vine nature within you. By obeying it, you place yourself at the heart
of the living law! If you are disciplined and moral in the way you live,
you will bring justice to your people, and to your race.”'3* Morality, law,
and norms were well and truly a matter of instinct, of affect, and of
the body, which was the seat of all affect.

The laws of life were the most basic form of reality, the most
immediate experience of one’s own existence. They could be felt in the
immediate experience of the internal thythms of the body, in its very
pulse: these laws were “laws as simple as breathing, as the circulation
of blood, etc., which govern an individual’s body,” as well as “higher
laws, such as the struggle for life and the principle of evolution.” They
left great margin for interpretation and great exegetic freedom: “The
laws of life are proteiform and elastic. They never rigidify into dead
dogma. They are as diverse as life itself.”13> An SS textbook taught that
it was indeed this heart, whose pulse beat in time to the rhythm of
the world, that was to be followed:

Fidelity is an affair of the heart, never of belief. Belief can be mis-
taken. ... As for the heart, it must always beat at the same rate. If it
stops, man dies, just as a people does, when it betrays and . . . breaks
with its fidelity to its blood, to its ancestors, to its children and
grandchildren.!3¢

To betray, to lie, to violate the bond of fidelity that bound each man
to his ancestors, to his descendants, and to his people, was to create
an infarction, a dangerous blockage in the flow of blood, in the body of
the people, or Volkskérper. Morality was a vital biological function that
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regulated and fed the body, so to violate this fidelity to the body was
to threaten the homeostasis of the blood and of the race, that is, to cause
a biological shock to the body. Betrayal meant mixing one’s blood with
an allogenic fluid, or breaking rank in any way with the greater body
of the race.

The Order of the World

Heart, body, and cosmos: if the Nordic race was the only moral race, it
was because its norms were derived inductively from the law of the
universe. Nordic religion, morality, and law were one and the same,
because nature was one. For the Nordic race, God’s commandments
were “the actual order of the world,” not the phantasmagorical vatici-
nations of a self-proclaimed and generally drug-addled prophet of the
kind so appealing to the Eastern peoples, with their taste for oracles
and saviors. A historian of the law knew why the Germanic people had
heeded the order of the world and made it their law: a people of farmers,
they had been obliged to listen to nature, to feel its pulse, to under-
stand its thythms and its laws, and to act in consequence, in order to
live and survive.!%”

According to the Germanic worldview, the law was derived from
the order of the whole. In a poetic vein, Johann von Leers affirmed that
“the law lies curled in the palm of the world,” for it had been “inferred
from the world’s order, which is good.”!3% Carl Schmitt translated this
idea into more technical terms. Seeking to order and establish a ty-
pology of legal thinking, he argued that it was necessary to distinguish
between legal cultures in which “the law is understood as a rule, as a
decision, or as an order”—in the sense of an objective order—and those
in which the law was a “concrete order.”'® Dominant legal scholarship
pertained to these two categories: “Nineteenth-century legal posi-
tivism is the combination of decision and law, of decisionism and nor-
mativism,” as if it were possible to create law ex abstracto and ex
nihilo, by making decisions and by constructing abstract hierarchical
structures of super- and subordinate norms that had no foundation in
concrete, real orders.*? To Schmitt, the “victory of the French Revolu-
tion, which had imposed a society of citizens and individuals,” and
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“the liberal ‘Ideas of 1789,”” had led to “a disintegration of order
thinking”; that is, of concrete legal thinking about the nature of order.!*!

The French Revolution had designated the individual as the begin-
ning and ending of the law. It made the law—something voted on and
therefore decided by Parliament—into the only valid norm. In this, the
French Revolutionaries were the heirs of a long tradition, one that Carl
Schmitt traced back to the Stoics, and specifically to the scholar and
Stoic philosopher Chrysippus, according to whom the law was “king,
overseer, ruler, and master over morality and immorality, right and
wrong.”1*? This had been followed by the natural law of the Classical and
Enlightenment ages, “the rational law of the seventeenth and eighteenth
centuries, . . . which is part abstract normativism, part decisionism.” A
good Catholic, Schmitt did not condemn “the Aristotelian-Thomistic
natural law of the Middle Ages.” This law, which was a law of nature
above all, and a theoretical consecration of the order willed by God, was,
“from the point of view of legal science, the concrete order.”*® Just as,
politically, Nazism had reestablished the hierarchy of the part and the
whole, in the legal world, “concrete-order thinking” had returned the
standard or the norm to its place: “For concrete-order thinking, order is
not . . . above all a rule or a summation of rules; to the contrary, the rule
is merely a component or a means to order.”'** The objective order—of
nature, of the world, of the hierarchy of the sexes—had preceded the rule
ontologically, logically, and chronologically. It had not been created or
invented by legal scholars; they had derived it inductively from the
concrete order of the world.

Norms, People, and Life

Fundamentally, and foundationally, life was what dictated the norm.
Past generations, alienated by the Judeo-Christian enterprise of cul-
tural domination, had lost their instinct for what was beautiful and
good. Rudolf Viergutz, a propagandist of Nordic religiosity, was un-
equivocal in his affirmation:

The values set by life are different from those imposed by the mind,
whose norms came late and, for the most part, are hostile to life. A
man who truly wants to be himself—and all natural peoples are com-
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prised of such men—must be as good and as bad as nature herself. Life
arrives, quite simply, without any concern for absolute values. . ..
Rarely do we act in order to respect acquired and learned values, either.
We act because an impulse pushes us to do so, because a slope leads us
there: “It is an impulse; it is therefore a duty” (Goethe).*> What is
natural is at the same time what is healthy, good, and useful.!*¢

To act in the right way, it was therefore necessary to reject the
“mind,” the ratiocinating of moralizers and any authority that required
the mortification of the body to grow and govern. If primitive peoples,
“people of nature” (Naturvélker), were the only ones who acted in the
right way, this was because they followed the nature within them.
Their impulse was correct; it was life’s unadulterated gesture, the most
pertinent and immediate expression of life. This meant that for them,
action “comes, as with all that is living, from beyond good and evil.”
Far from being a reference to Nietzsche, “beyond good and evil” was a
common expression in German. In the context of this argument, it was
a way to express that the pure actions of the living could not be as-
signed to a spectrum of values marked by the artificial poles of moral
“good” and “evil.” Life was located beyond this axiology, which could
not be used to enframe it. Therefore, any ethics dictated by reason and
any value system that claimed to proceed from anything other than
the animal life contained in mankind was rejected, on the grounds that
ethics, which formulated prohibitions and taboos, prevented life from
unfolding freely and wholesomely:

If life truly unfolds beyond good and evil, this is proof that all “ethics”
are morbid and lacking in life force. Ethics is a product of the mind:
the fact that animals do not possess it and that they are not any worse
for it is sufficient proof. Furthermore, the incompatibility of ethics
and life may be identified in the fact that the former consists only of
prohibitions.™’

Animals were to be envied their happy ignorance of the Ten Com-
mandments and the penal code: their beauty and wholesomeness were
direct results of the natural freedom that they enjoyed, much like prim-
itive peoples. If ever there was any original sin, Walther Buch, the presi-
dent of the NSDAP’s internal tribunal, believed it was the separation of
man from nature, of human nature from animal nature.
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We, the National Socialists, have appropriated the laws that animals
follow unconsciously for ourselves. Transgressing the boundaries
drawn by nature and coupling blindly was a possibility reserved for
men “endowed with reason.” This is how these famous mixed races
came to be.'8

Reason betrayed instinct; it was good to return to immediacy and
animality. Were combat, war, or the elimination of the weak problem-
atic or shocking? No, Buch replied: “such is life, and life is right. To
live according to its laws is good.”!* Failing that, life eliminated you;
its laws had no pity. Morality did exist, but “racial consciousness is to
be clearly distinguished from the bad conscience of educated morality.
It reflects the axiological instincts of race in our conscience.”'*® Con-
science, the examination of the conscience, bad conscience—these had
been banished: the only “sacred commandment,” according to Gustav
Frenssen, “was to respect the laws of life,” laws that were not laid out
in any code or catechism, but which, invisible and structuring, were
the cause of everything that is.!!

Law as Folklore

The original law of the Nordic race, Heinrich Himmler recalled, was
unwritten, and respect for this unwritten law above all things had to
be relearned: “we must return to our ancestors’ ideas; we can no longer
live content to merely follow the written laws; we must always act so
that we never contravene the unwritten laws of our people.”!*2 “German
law,” explained one legal historian, was instinctive and spontaneous, a
true, free, and immediate expression of the race, “not a written law, but
an oral law,” customary in its principles and oral in its procedures. The
reason for this was that “a word of honor was worth more than a letter
or a seal.”!® “Nowhere can it be read, but everyone knows it”: it is
“drawn from the very source of the people.”!>* To recover the right law,
the authentic law, it was necessary to return to the people and to their
proverbial wisdom, to give less credence to lawyers than to laymen, for
therein lay the race’s past and its authenticity: “Less legal science and
more law, this is the future.”!>

When the professor of law Justus Wilhelm Hedemann presented the
groundwork for a “People’s Code of Law” (Volksgesetzbuch), whose
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very title suggests his agenda, he proudly evoked the idea of a presti-
gious assembly that “held court in life’s midst,” and whose “academic
members were not merely learned men who sit in their offices and see
life only through foggy windowpanes.” Much to the contrary, they
were to be “fully present in the life of the German man” and would thus
understand the needs of Germans.!*¢ For Hedemann and for Freisler,
“The law is quite simply the reality of life.”!%” Its subject was “the
German people, a real, living . . . and eternal being, whose vital one-
ness relies on a community of blood.”158

Here again, we see the same transitivity: the law was the people’s
life. To formulate norms, it was best to return to the people, and to
listen to them. Accordingly, “the convictions of the people are the
true source of criminal law,” as well as for all other branches of
the law, and for morality.!> As Freisler wrote, “we understand an of-
fence to be any violation of the commandments of the moral order of
the people and the race,” as well as anything in “contradiction with
the will of the community of the people.”1®° The law was “an inte-
gral part of the life of our people. The legislator does not create it. He
draws it from the wellspring of our people; he harvests it from the
mouth of the people’s conscience. This is where it grows, constantly
and organically.”16!

The people were the soil from which the norm grew. The image of

1

the people as “source” or “wellspring” recurred often. While legal
scholars today still use the term “sources of the law,” its meaning is
now purely metaphorical. But in the discourse of Nazi legal scholars,
the image was—as many such images were—to be taken literally: legal
norms poured and flowed like the blood from which they originated.
German legal scholars were to be faithful to the work of Jacob Grimm,
who had been both a lawyer and a folklorist. In addition to collecting
the tales and legends of Germanic culture from the people, he also, as
a legal romanticist, believed that legal norms were dictated by the soul
of the people, by their proverbs, customs, and usages. In a book called
Rechtliche Volkskunde (Legal ethnology), the celebrated legal historian
Eberhard von Kiinssberg, a professor at the University of Heidelberg,
argued that “legal science and folklore share the same substance.”!62
In “more ancient times, morality and law, popular usage and legal
usage, were not separate.” The task of the legal scholar, therefore, was
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to gather “the law that is rooted in the people’s morality,” to study the
“living legal customs,” and to “bring them together . .. in order to
codify a law in accord with the race.”!%? This “study of the living law”
made it possible to understand “our people’s most venerable legal con-
cepts, where they have been buried or deformed.”'%* For “the source of
customary law is the people’s legal conscience, the people’s spirit.”16°

Falk Ruttke, like Heinrich Himmler, called for the rehabilitation
of “legal proverbs” that had survived in popular language and culture,
“in spite of all the influences of Judeo-Roman law.” They praised the
poetic creativity, the sense of humor, and the rhymes in these invalu-
able proverbs, which instructed, for instance: “If on the dung heap you
should wed, then you will know what lies ahead.”!%® Abiding sources
of wisdom indeed, and indispensable in daily life.

Just as Leni Riefenstahl’s camera was sweeping over the medieval
buildings of Nuremberg with its elegiac caress, a legal system that was
the last word in modernity was being grown from the most ancient of
traditions. The links in the chain of time had been restored. Walter
Gross, a doctor and the head of the NSDAP’s Office of Racial Policy,
was pleased to note, “[Since 1933,] we have been formulating moral
judgments in a modern, or an immemorial way, as you will.” He ex-
plained this way of thinking by affirming that the morality ensuing
from the Nazi worldview was “modern; that is, culled from the very
depths of our history.”!¢” If this seemed paradoxical, it was only at first
glance: since contemporary science had confirmed that the original
views of the Germanic race were correct, the ultramodern dovetailed
with the race’s prehistory.

This renewal of the law was therefore a revolution in the sense that
it was a return to the beginning. Taking a stand against “the lawyer
bureaucrat who despised the law unique to the race,” the Nazi renewal
of the law promised a return to birth and to nature. “A people that does
not constantly recall what the law of its own race demands is without
direction and headed for extinction.” Against these positivist confab-
ulations and successive alienations, “it is from the furthest depths of
the race’s conscience and soul that the legal scholar draws the law,”
according to the declaration of faith of the new journal Recht der Rasse
(Law of the race), founded in 1935.1%% According to Freisler, “the law
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must draw from the wellspring of the German people’s good sense,”
and “create a racially authentic law that corresponds to the German
people’s feeling for the just, create a law that is linked to our people.
This is the task of German jurists.”!® A struggle against artifice, anti-
nature, alienation.



[ CHAPTER TWO |

Alienation:
Acculturation and Denaturing

UNDER THE INFLUENCE OF Jewish monotheism, then of its variant,
Christianity, the divine had withdrawn from the world, or, rather, had
been driven out of it. Judeo-Christianity “quite simply turns living na-
ture into something inferior.” This “contempt for nature,” which
went alongside a “contempt for the body peculiar to Christianity,” had
made the natural world—the only world there was—a universe of disen-
chanted despair, which gave rise to a typically “Eastern” need for a
“savior” who would come to “deliver” (erlésen) us from this vale of tears.
These were the terms an article in the Schwarze Korps employed to take
to task “Judeo-Asiatic savior theories” that had been disseminated
during the “Hellenistic era”:

[The] savior figure . . . was born on Asiatic-Babylonian soil before
being thoroughly reshaped by the Aryan Cult of Mithras. . .. What
became of it in the hands of Judeo-Hellenic Alexandrine Philosophy
is clearly shown in the last book of the New Testament and its twisted
phantasmagoria.!

This “Asiatic fable,” based on “concepts alien to our race,” did not
deserve to be called religion.? The ethics derived from the Asiatic-
Judeo-Christian understanding of the world and of man also went
against nature, for it prescribed the negation of being, the disappear-
ance of the self in a body-killing asceticism. It asked that man re-
nounce the world and bade him, not to defend himself, but to turn the
other cheek in humble resignation:

All this was clear to the Greeks. Aristotle said, a hundred years after
Confucius: we must behave toward others as we would have others
behave toward us.? These principles proceed from a high degree of
self-respect, which holds up one’s own conscience and individual re-

[ 64 ]
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sponsibility as the supreme judge. By contrast, Christian ethics holds
the value of loving one’s neighbor above all others as its governing
principle, to the detriment of self-respect.*

This was “an inadmissible and shameful injunction to be cowardly
and humble.” It commanded you to “give the entire coat to the man
who takes a bit of fabric from you,” which, when carefully considered,
was nothing short of an “invitation to steal.”> By renouncing nature,
by being torn from nature by people whose interest it was to denature
others, an upside-down world had been created—an anti-nature.

Denaturing Little Germans

What evil spells had caused young Germans of good race, who ought
to love the life in and around them and to love the world and their
bodies, to become denatured and see the world as a vale of tears and
their bodies as the source of sin? Their Christian upbringing, of course,
that Jewish ruse. Unable to vanquish Germanic-Nordic power honor-
ably, the Jews had decided to sap its strength through cultural con-
tamination. A text published for the ideological instruction of police
officers affirmed:

Germans have suffered atrociously from the importation of a foreign
world view, the Jewish view, which was inculcated in their souls by
the boundless violence of the Churches: the repression of the race’s
authentic culture, the falsification of the German language, the de-
struction of all evidence of our pre-history. For centuries, German
man has been subjected from earliest childhood to ideas that are alien
to his race, in such a way that he has never since been capable of
thinking for himself—and if he attempted to, he was condemned,
even eradicated, as a “pagan” or a “heretic.” . .. Nevertheless, the
voice of his blood has never been stilled. It is now stronger than
ever and cannot be stifled again.®

This process was described over and over. But even more effective
in beginning the process of winning back hearts and minds may have
been a novel by a certain Anton Holzner, published in 1939. The book,
titled The Law of God, recounted the adventures of a young German
seminary student who becomes a priest and then, over time, discovers
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God’s true law, that of nature, and condemns the false one, that of the
Church. “Holzner” was speaking from experience: the man writing
under this pen name was Albrecht Hartl, a member of the NSDAP
since 1933 and an SS officer since 1934. Ordained to the priesthood in
1929 by Monseigneur Faulhaber, Hartl found himself questioning the
precepts of the Church and ultimately decided to leave one faith for
another one that, in his eyes, hewed more closely to the immortal de-
crees of the only true divine will, that of nature. As a member of the
SD, he was assigned to the Gegnerbekimpfung (a unit dedicated to pre-
emptively combating political enemies) and worked under Franz Six,
gathering information on “political Catholicism” as one of the major
experts on the topic for the SS.” At the same time, the former priest
published numerous works intended to popularize ancient Germanic
nature worship. In 1936, he even went so far as to hold his wedding at
a supposed Paleo-Germanic religious site in the Harz Mountains.

The Hartl-Holzner story opened with a foreword that presented it
as a fictionalized memoir based on personal experience and the expe-
riences of “a dozen or so friends.” The text, designed as a weapon in
the fight against Catholic education, took aim at all the expected tar-
gets: the wretchedness of a cloistered life, the stupidity and violence
of teachers who were not always well-meaning, the abuses of trust and
conscience committed against youth left in the hands of teachers who
demanded faith, obedience, and complaisance of all sorts. Against this
depressing and stereotypical backdrop, a young man awakens to him-
self (and comes of age), then discovers the outside world and politics at
the end of the Weimar Republic.

In the grips of a growing crisis of faith, Peter Schidl, the young
priest depicted by Hartl, attempts to “reconcile the natural laws decreed
by God and the teachings of the Church,” an effort that is destined to
fail given the deep chasm between the two. As he grows increasingly
skeptical of church dogma, the priest is no longer able to speak to
his catechumens of anything but “the works and the power of God
in this splendid natural world, of the beauty of the flowers and the
plants . . ., of the laws obeyed by all of nature, and of the All-Powerful,
who reigns over all this.”®

These “fundamental truths of a natural faith in God” were held in
contempt, even denied, by the faith of prophets, the Messiah, and the
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saints. Such faith led to the repression of emotions, contempt for the
body, and confinement of the individual.® All of this stifles our young
priest, who needs air and can no longer stand to chant Jewish texts.
Awareness dawns when, as he performs his sister’s wedding ceremony,
he must recite the ritual phrase ut Rachel, ut Rebecca, ut Sara.'”
“These three Jewesses from Old Testament, Rachel, Rebecca, and Sarah,
should therefore be models for his sister? . . . These Jewesses should be
models for all Catholic women?”!! It was too much: the young priest
refuses to continue reciting “Jewish psalms written in Latin, stories and
poems taken from Jewish history,” all “these prayers with foreign con-
tent in a foreign tongue.”!2 Not only that, Jewish piety is expressed in a
Jewish way, “with the lips alone,” for “inner participation is not re-
quired” in all this play-acting: “the paragraphs of the law” were recited
during an hour of apparent piety that was purely mechanical, the very
height of artifice and hypocrisy, when, all the while, outdoors, nature
glowed on in its abandoned splendor.!?

The young priest’s internal turmoil mirrored the political turmoil
raging outside the seminary. The novel tells of how he is drawn to the
Nazi movement, sparking the ire of his superiors. Schidl ultimately
decides to follow his heart, Mother Nature, and the nation, and leaves
the cloth, to the great consternation of his family and the Church,
which is by turns menacing and cajoling as it attempts to bring its lost
sheep back to the fold. Threatened with hellfire and brimstone, Schadl
ignores its lies and revels in his rediscovery of the truth hidden deep
inside himself, observing that “German blood and natural sentiment
are alive within him.” When his mother asks him whether he still be-
lieves in God, he presents her with his new declaration of faith: “My
heart belongs to faith in God alone, an ancient and indestructible faith
that every German man carries inside him. This God decreed his laws
in the laws of nature. They are sacred in my eyes, and I will respect
them for as long as I live.” Now that he is “finally a member of his
people” once again, he understands that “the highest moral law is our
duty toward the German people, to whom we are linked by the chain
of our ancestry, and from which all moral responsibility results.”!*

The youth of Germany had been subjected to the brainwashing of
Judeo-Christian alienation, trussed and tied and handed over to
priests who were nothing but rabbis in disguise. And all of them, along
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with all of the books and texts to which these poor youth had been ex-
posed, sought to make good Aryans into obedient little Jews. A 1942 ar-
ticle in the SS-Leitheft insistently denounced this process, calling for the
“de-Judaization of German mental imagery.”!> Very cleverly, the author
took aim at everyday commonsense expressions that everyone, without
meaning any harm, employed in daily life, out of “fecklessness, out of
indolence, out of sloppiness”’—rich as Cresus, old as Methuselah, since
Adam and Eve, and so on.!® What did these expressions show, if not an
intolerable alienation? While it was true that Aryan and Jewish bodies
and blood had been forbidden to mix since 1935, minds were a different
story. The Nuremberg laws, alas, could not fight acculturation to all
things Jewish: “since our childhoods, we have unconsciously swallowed
notions and names” to such an extent that, even if Jewish bodies had
been contained, and, since 1942, were being definitively removed, “ex-
tracting the Jewish mind and the Jewish essence from our thinking and
our beliefs, from Germanic mental representations” was a project that
was far from complete.l”

As for Adam and Eve, progress in “prehistoric research” had now
clearly shown that Germanic peoples had played no part in the Adamic
genesis narrative with which the Church had attempted to indoctri-
nate them: “Can we still tolerate our children being obliged to learn
that Jews and Negroes, just like Germans or Romans, are descended
from Adam and Eve, all because a Jewish myth says so?” What a pity
it was that German children knew so much of Genesis and nothing at
all of the Eddas (Old Norse literary works), that they were steeped in
the lives of the saints without learning even the rudiments of the great
sagas! This acculturation explained why “our representations are still
largely dominated by Jewish names and concepts.” This “Judaization”
had to be “fought,” for “it is as impossible . . . to trace the variety of
birds in this world back to a single, original ornithological paradise as
it is foolish to believe that Noah was the ancestor of Siegfried and
Hector, Goethe and Beethoven.”!8

This alienation was so ancient, so deep, and so massive that every-
thing, or nearly everything, had been adulterated, even the things that
seemed most authentic. Vigilantly, rigorously, and with tremendous
precision, the purity of the notions, ideas, and idols that made up Ger-



ALIENATION: ACCULTURATION AND DENATURING 69

manic cultural heritage had to be examined before they were taught
to innocent souls. Luther, for example, that ostensible hero of Ger-
manic liberty and Nordic honor, had in truth been thoroughly Juda-
ized. The Lutheran Reform, wrote Stengel von Rutkowski, had been an
aborted emancipation:

Time passed, but the priest remained
To steal the soul of the people
Roman or Lutheran,

He preached the Jewish faith.””

Luther had not gone far enough, for he had remained prisoner of the
Judeo-Christian world. Today “the Nordic soul is rising up to complete
the Reform, not by fighting to impose a primitive oriental culture, but
against it, to restore Nordic morality and ways of life to their rightful
position.”?Y After Luther, Wotan himself was held up to the vigilant
scrutiny of raciologists such as Hans Giinther: “So many of the depic-
tions of the Indo-Germanic god Odin (Wodan, Wuotan) seem no longer
to be Indo-Germanic or Germanic! . . . Already, Wotan is no longer an
Indo-Germanic or Germanic god.”?! Karl Kynast, who had already sep-
arated the Apollonian wheat from the Dionysian chaff in a celebrated
book, thoroughly agreed.??> His claim was that just as the Greek pan-
theon had been altered by the immigration of the Asian Dionysus, the
Germanic pantheon had been contaminated by Jewish influences.

Everything was suspected of miscegenation: according to Lippe, the
Prussian mind was contaminated, even if it had been extensively
praised as a sublime conquest of man over his own human weakness.
Lippe did not hesitate to write that “there is something alien to the
Nordic race in this Prussian notion of duty,” and that it had really been
to “overcome the biblical condemnation of labor that the Nordic mind
had invented the Prussian concept of duty.”?® This concept, therefore,
only made sense in the Jewish and Eastern framework in which it origi-
nated: its invention had been necessary because work and effort were
condemned. The supreme effort of self-mastery, the moral asceticism of
abnegation, and the sacrifice that constituted the Prussian spirit “re-
vealed the struggle of the Nordic mind with Eastern morals, to reconcile
its value system with the value system peculiar to the Nordic race.”>*
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The Catholic Church, like other Christian institutions, was an
instrument of the Jews used to poison the German people. In the mer-
ciless battle that the SS claimed to be waging against “political Ca-
tholicism,” in other words, against the political institution and project
that the Catholic Church represented and pursued, Catholicism was
portrayed as a black-hearted International wielding the universalism
proclaimed by the children of God/Yahweh against German partic-
ularism.? The fight against the dissolution of the German nation that
this universalism threatened was in fact a struggle against a Jewish
idea, a Jewish weapon:

The Jewry uses the Church as a political institution . .. to infect
other peoples with the Jewish mindset. The Old Testament, which
is one of the religious cornerstones of Christian churches, glorifies
the Jewish people and bears the heavy imprint of the Jewish mind.?¢

This meant that churches looked favorably on mixed marriages, so
long as the Jews in question had been baptized—as if their otherness
were cultural (a matter of faith) and not biological (a matter of race).
Further proof of the collusion of Jews and Christians—poor fools so
useful to their masters—could be seen in the strong Jewish presence
in the Catholic political apparatus, similar to their presence in the in-
stitutions of Moscow:

The Jew has also made his nest in the political organization of the
Church. Many popes, such as Alexander VI and Callixtus III, were
Jews—as was Loyola’s successor, Laynez, the General of the Jesuits,
and the infamous Grand Inquisitor Torquemada.?’

The SS-Leitheft illustrated this argument with a coin showing
the profile of Alexander VI. The peculiar prominence of the Borgia
proboscis was considered ample proof of his Semitic nature.?® The out-
come of this Semitic-Christian acculturation was summed up for po-
lice and SD officers in a table that gave a synoptic overview of the key
differences between Christian and National Socialist values, set out
line by line in an irreconcilable face-off (see Table 2-1): “The doctrine
of Christianity . . . may be summed up as follows in its opposition to
the Nordic-German view of the world.”?
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Table 2-1  The Nazi juxtaposition of National-Socialist values (left-hand
column) and false Christian values (right-hand column)

The people as a racial cell (sic) Christianity equals racial chaos
Determination by blood Alien to the soil

German mind Jewish demon

Germanic values Jewish history and tradition

Their opposing consequences

Dynamic Static
Organic Mechanical
Faithful to the reality of life Unnatural (anti-natural)

Their opposing values

The nation as value International doctrine
Pride of character Servility of the faithful
Freedom of thought Dogmatism

Honor Love

Duty Pity

Dignity Humility

Affirmation of the self Renunciation
Performance Aspiration to salvation
Life Preaching melancholy

Their opposing significance for the state and the people

Racial A-racial

Awakening of the race Global apostolicism
Creation of the state Dissolution of states
Affirms life Denies life

Their opposing enumeration of religious values

Authentic religion Rigid faith

Wwill Abulic alienation

Heroic conception of life Sinful sentiment

Religion in keeping with blood and race Negative religion

Service to the nation Worship of the written word
Church of the German people Miscegenated humanity
Community of German souls A-racial system

National honor Universal love of one’s neighbor

Profession of the Nordic faith Judeo-Eastern ideology
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The Jews, People of the Law

In the beginning was the law, the direct expression of a natural mo-
rality that obeyed the laws of life. The German people were now slave
to a multitude of abstract laws, and had forgotten the concrete law gov-
erning its life. Much ink has been spilled over Nazi anti-intellectualism:
after all, Hitler did admit his preference to boxing over grammar lessons
in Mein Kampf. Eternal fascism??? Of course. At the same time, how-
ever, one must look deeper than the—very real—hatred of intellectuals,
and push past the—just as real—inferiority complexes of parvenus and
the way they affected their attitudes toward the academic elite. What
was described earlier, a return to nature with the goal of directly and
instinctively apprehending it, goes much further than that, and the pro-
gram that lay behind it is far more than just a simple, banal form of
“fascist” anti-intellectualism.

Very classically, at a conference of jurists, Hans Frank declared,
“Tewish domination sought to imprison the clergy in their libraries and
cut them off from the people. It was even affirmed that being foreign
to the race and to the people was a criterion of intellectual excellence.
Professors, National Socialism is asking you for a science that comes
from the people and serves the people.” The people, here, were under-
stood as a racial reality and a biological imperative. The enemies of this
people were designated over the course of this conference, which was
devoted to “The Jewry in the German Legal Sciences”: “The time for
daydreaming, meditation, and reverie, the time for formalist debates
over abstraction and for excessive systemization, for verbose ratiocina-
tion, is well and truly over.”3!

Jews were beings of abstraction, for they hated what was real. This
hatred had led them to invent artifice, to take refuge in what did not
exist, in phantasmagoria confabulated in their poor sick heads. It was
the Jews who had written the laws: they were the “people of the Law”
because they were incapable of living and thinking the law—the
natural law, that is, which was the pure expression of the natural world
they were defying. The Jews knew they were inferior and incomplete.
They hated nature and the world, as well as nature’s greatest achieve-
ments, chief among these the Nordic race.
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Unable to live happily with nature and its laws, they had created
and formulated artificial laws that were a negation of the natural
world.3? Moreover, these mixed and unstable beings had bound them-
selves with the constraining and inanimate written word, for they—
anarchic, nervous, and sickly—mistrusted life, which offered them
neither essence nor constancy. Incapable of governing themselves, the
Jews had taken refuge in a set of words that was their only touchstone
and source of stability. Their geographical wanderings, combined with
their psychological instability, truly left them with no respite and no
bearings. As Carl Schmitt put it, “There are peoples that, without
a territory, without a state, and without a church, exist only through
‘law.” To them, normativist thought is the only reasonable legal
approach.”33

As a miscegenated people, the Jews were, furthermore, intellectu-
ally and psychologically schizophrenic, because they were substan-
tively mixed. According to raciologists, the Jews were, as we have
seen, a non-race (Unrasse) or a counter-race (Gegenrasse). Jews were
always described as a coagulated jumble of different racial elements,
never whole, never complete: “The Jew is a bastard,” taught the SS de-
partment of racial expertise, an aggregate “of the Oriental, the Asian
of Asia Minor, the Hamitic, the Negro.”3* This meant that diverse and
contradictory beings coexisted and warred within them. They could
not trust their own instincts, because they did not have any. Instinct,
after all, was the direct expression of a racial identity not afflicted by
contradictions or problems. A racially mixed being, then, was by na-
ture contradictory and even schizophrenic: “Natural harmony is upset
by the crossing of races, which produces imbalance.” This imbalance
was hematic, endocrinal, and therefore psychological. Within human
groups and countries, this gave rise to revolutionary entities, and coun-
tries whose “development is hampered by riots, revolutions, and power
struggles.”3> At the individual level, miscegenation produced beings
whose blood and psyches bore the same taint. “Racial bastards” suffered
from psychologies that were “divided and torn apart,” because “two
beings are at war within them”—at the very least. “Another sad story
of the betrayal of the white race” was that of the “Rhineland bastards,”
the result of France’s criminal policy of stationing African troops in
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Germany and the irresponsibility of certain German women, who had
conceived children with these “Negroes.” The “sad life” of these un-
happy creatures could be blamed on the shameful incompetence of cer-
tain women and the malevolence of a hostile power that had sought to
pollute the Nordic race in order to corrupt it.3¢ These poor beings, un-
happy and schizophrenic, required merciful treatment, which state
medical services would soon administer, mostly by sterilizing them.

The Jew was the ultimate mixed being, and had to follow a law, a
code, a written norm. No instinct would ever dictate this law to him;
he had to refer to a text, which explained the cultural and psychological
importance to the Jewish people of rabbis and exegetes, of education
and reading, and of the written word. The Jews were a people of the ye-
shiva and of the Torah—all because they were an unsettled, troubled,
and troubling people. Beyond the law, the Jews had generated the hyper-
trophy of the law and of legalism that was formalism. The two bétes
noires of the “renewers” of “German law,” positivism and formalism,
were thus Jewish creations.

The ontology of the Jew and juridical epistemology were linked, ac-
cording to Carl Schmitt: “Jewish law is ... a polarity [sic] between
Jewish chaos and Jewish legality, between anarchist nihilism and pos-
itivist normativism, between a crudely sensual materialism and the
most abstract moralism.”%” Chaos indeed! A potpourri of antagonisms:
from Marx to Rothschild, the Jew was everything and its opposite, a for-
midable screen onto which every phantasm—and its opposing one, de-
pending on the era, the place, and the social group—could be projected; a
chimera. In legal terms, the Jew was both anarchist and hypernorma-
tivist, or, as Hans Frank put it, “liberal-Marxist”—an odd association,
but, from the Nazi perspective, not at all contradictory.®® The Jew, by
this definition, had no form. Jews were chaotic, because of the mixing
that characterized their substance.

This formlessness had led the Jews to seek refuge in formalism:
since their ontology was labile and uncertain, they found reassurance
and structure in and through the rigidity of unquestioned and impera-
tive norms. The Jews were the people of the law because they needed
its normative backbone to live. This law did not lead them to construct
a cosmos, however; instead it commanded them to act in keeping
with its nature, which was to sow chaos and devastation. Formless,
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deformed, the Jew deformed and destroyed, unlike the Aryan, who
informed and conformed. Seen in this light, the need to rid German
legal life of all Jewish elements was understandable. The Jewish mind
had to be hunted down, and practitioners of Judaism mercilessly
expelled.

Jewish men of law were rabbis pure and simple: they alienated
German intelligence with a redoubtable and perverse intelligence. They
were to be excluded through provisions in the law passed as public
health measures: a law issued on April 7, 1933, barred Jews from entering
the magistracy and the law, and from holding positions as university
professors.®* These legal provisions had been preceded by harassment
and physical violence that sought to drive Jews out of the places where
justice was practiced in Germany. In 1933, Sebastian Haffner, a young
Referendar (legal intern), described the SA’s assault of the Berlin Kam-
mergericht (Court of Appeals), where he worked.*® Such incidents of in-
timidation and violence increased in the spring of 1933. In Cologne, for
example, a legion of brown-shirted strongmen took the courthouse by
force with the stated intent of “Aryanizing” it on March 31, 1933.4

The law—that is, nature’s original law—was Germanic and a living
thing, whereas laws—as in corpuses of individual laws—were rabbinic
ooze, a dead and deadly matter. This conception of the relationship be-
tween justice and the law allowed Himmler to appropriate the notion
of law with complete sincerity while heaping scorn on individual laws.
He was by no means being cynical when he wrote of the German po-
lice and their activities:

We, the National Socialists—it seems strange to be saying this here,
before the Akademie fiir Deutsches Recht (German Academy of Law),
but all will soon be clear to you—we have gone to work, not without
respect for the law, for we carry it within us, but without respect for
laws. I decided immediately that if a paragraph in a law caused us to
deviate from our path, I would ignore it entirely, and that, in order to
accomplish my work in the service of the Fithrer and the people, I
would do what my conscience and good common sense commanded
me to do. There were people who, in the months and years during
which the life and death of the German people were at stake, be-
moaned this “violation of the laws”; this mattered not one whit to
me. Abroad . .., naturally, there was talk of a lawless police state.
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There was talk of lawlessness because what we were doing did not
correspond to what they understood by the word law. But in truth,
with our work, we were laying the foundations of a new law, the
German people’s right to life [in other words, the most basic and
ancient of laws, forgotten for centuries].*> . .. We have limited our-
selves, quite simply, to restoring the most ancient law of our people:
this is what the police are doing.*?

Himmler asked the jurists he was addressing in this speech to do
the work necessary to simplify German law so that it would be con-
gruent with the laws of nature and the laws of the race, as had once
been the case, long ago:

The basic concepts of the law must correspond with the blood and
the spirit produced by the body of our race. If you can formulate that
law, and sum it up in a corpus of maxims—not in paragraphs, but in
aphorisms brimming with wisdom and intelligence, understandable
to the simplest of men with no legal training—you will have accom-
plished a tremendous task.**

French Revolution, Jewish Revolution

Slowly, over time, legalism, formalism, and positivism had penetrated
the Germanic-Nordic body. The history of this contamination, which
began with the evangelization of Germania, and with the adoption of
Judaicized Roman law, continued during the Renaissance and the
Enlightenment, and then on through the French Revolution and its
fallout. “The French Revolution,” Hitler proclaimed, “formulated ver-
bose theories and grandiloquent proclamations that the Jewish intel-
lectualism of centuries past, with its fussy systematism, transformed
into the sacred dogma of the Revolutionary International.”*> Ac-
cording to Roland Freisler, the “French Revolution . . . was an attack
on life itself by what was alien to the race.” The result had been, “in the
end, the amorphous, the indefinite, the unformed.”4¢ The French Revo-
lution, with its chimerical principles, had sown chaos, undermining the
natural order. Before 1789, blood, land, and membership in a group had
been one and the same thing; afterward, the Revolution had left things
in an unprecedented shambles, jumbling identities and muddling bloods.
As a textbook for SS officers-in-training lamented:
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Following the French Revolution, civil law progressively insinuated
itself into every State, which had the effect of detaching the legal con-
cept of citizenship from racial belonging. Birth and race no longer
carried any weight in the attribution of citizenship: “Anyone wearing
a human face”—it was now said—*is equal.”*

But, warned Walther Buch, “the affirmation that anyone with a
human face is equal is not compatible with real life. . . . The essence,
not only of men, but also of all things, is difference.”*® The French
Revolution, therefore, had imposed illusions that even a child would
know to condemn, and that a peasant, armed with nothing but his own
good sense, would find stupid. Liberty? “It is not permissible to any in-
dividual to leave his family and his people.” After all, a branch will
wither if cut from the tree. Equality? “But look around you! . . . There
is no identity, no equality. Nature does not will it.” As for fraternity,
the third part of the credo,

And fraternity, then! ... A buzzard will never share its nest with a
bat. By the same token, an Eskimo from the frozen North will feel
no fraternity with a Negro from Somalia, who is at home in the hot
sun of the tropics. They are all obliged to live according to the laws
of their life, of their race.*

To lend validity to these revolutionary follies, which had no rhyme
or reason, apologists of the Enlightenment and the Revolution had
twisted themselves into imaginative intellectual knots. To explain the
objective differences that could be observed among beings, the same
people who had brought about the French Revolution, although they
postulated universal equality, had also “invented as a panacea the doc-
trine of the environment, still known as the theory of the inheritance
of acquired traits, elaborated by the French zoologist Lamarck,” in order
to avoid any contradiction between the beautiful and lofty principles
of 1789 and the stubbornly persistent fact that people did not resemble
one another and were not equal.®® SD police were taught that while
they had no need for the social sciences, they could not afford to ig-
nore biology:

A good number of our enemies teach that all men are equal. But as
[men| are White, Black, Yellow, and Brown, they have sought to ex-
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plain racial differences through the alleged theory of environment
or surroundings. They have affirmed that Negroes are black because
the hot sun of Africa has burnt their skin, and that criminals are not
guilty because of their own malignancy but because their “delirious
imaginations,” bad novels, or detective films provoked their crime.>!

On November 28, 1940, from a highly symbolic position on the dais
of the Palais-Bourbon, Alfred Rosenberg delivered a speech to the former
Chamber of Deputies of the defunct French Republic, in German-
occupied Paris. Standing before walls hung with Nazi flags, he drove the
last nails into the coffin of the French Revolution, and affirmed that the
war still raging around them, now against England alone, was a “global
struggle between gold and blood”: against the gold of Judaized British
plutocrats, but also against gold as a financial instrument—as a quantita-
tive, democratic, universal equalizer that dissolved all hierarchies, espe-
cially those of race and blood.>? The French Revolution, Rosenberg
declared, had meant “triumph [for] the supposedly liberal idea of the
most important commandments of national life”:

The emancipation of the Jews was followed, a hundred years later,
by the emancipation of the Negroes. The French minister’s declara-
tion claiming that there was no difference between Whites and Blacks
and that France was no longer a nation of forty, but of one hundred
million inhabitants, was the logical consequence of the ideas of 1789
and a racial capitulation of the worst kind, [in keeping with] the in-
famous slogan of Liberty, Equality, Fraternity.>3

Luckily, the Fiithrer had arrived. And even more than 1933 had been,
1940 was a victory over 1789, as well as over the harmful events and
changes that had led up to that infamous year. The victory of German
forces had been

a decision in history comparable to the one, more than a thousand
years ago, that led Christianity to triumph in Europe. . . . For the first
time, a movement was born within the very bosom of life . . ., driven
by the most implacable will that ever reigned in Germany and con-
stituted by the awakening of the biology and the character of eighty
million men and a race that will use this vital force against all forces
of destruction.>*
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Mass and power, race and will: there was no doubt that “this war
between the eighteenth and the twentieth centuries will end in the
triumph of blood” over gold, of the Nordic race over its enemies, of 1933
and 1940 over 1789.% “With the National Socialist revolution, the phi-
losophy and legal thought of the French Revolution are coming to an
end, as are other, earlier eras.”>® That is, “the French Revolution has
been liquidated, defeated by fighting spirits on the front and in the
trenches, which have brought renewal to all things.” Against alien-
ation, “National Socialism re-discovers: it brings German sources to
light, digs up the elements that compose the eternal German being,
and then builds an edifice with these immemorial elements.”>”

This past reached very far back. In a vast survey published in
1937 that reviewed the history of philosophy of law “from the Greeks
to today,” Professor Kurt Schilling rejoiced that, thanks to Adolf Hitler,
the German people “had been saved from extremely threatening
dangers”—those of legal abstraction and inveterate egalitarianism.®® In
erudite, compelling terms, Schilling traced this mania for abstraction
back to the Stoics, those anemic philosophers “in whose arteries not a
single drop of blood still ran”—that is, not a single drop of pure, au-
thentic blood.> The noxious Jean-Jacques Rousseau had been the Stoa’s
rightful heir, and his Social Contract horrified our author all the more
in that it had been put into practice by proponents of the French Revolu-
tion, which had led to “an excessive politicization of the people in the
form of the State,” as well as in “this idiotic principle of the majority”
that was the foundation of democracy.®°

Democracy, majority, the parliamentary model—these were all key
components of a new era of humanity, of an unprecedented and terri-
fying anthropology that had been enframed by mathematics. The
liberal, industrial, and commercial nineteenth century, as our perspica-
cious professor noted, was both the age of democracy and that of sci-
ence: “Life became science, and science, statistics.”®! With this transi-
tive leap, he argued, the mystery of life in its organic and biological
reality had become a simple matter of numbers, data, averages, and
standard deviations. This mathematical age was characterized by ab-
straction, which was hostile to life. The dictatorship of reason had dis-
enchanted the world, it had oppressed men: the principle of majority
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rule, so dear to the mathematical democracy of contemporaries, had
led to “a violent and blind constraint that effectively excludes a por-
tion of citizens from the life of the state”—which was, yet again, en-
tirely contrary to “Germanic liberty.”¢?

Luckily, “this world crumbled during the World War. During the
conflict, the German people proved to . . . be an authentic community,
both at the front lines and the rear,” a community under attack by a
handful of traitors and enemies. This stab in the back had been pos-
sible because of the tremendous weakness of “the State and political
power,” which, contrary to the unvanquished people, had failed.®® The
Volk were thus, and rightly so, the touchstone once again: the norm’s
principle and its end was not a regime, not the state, but the people.®*

Gustav Adolf Walz, a professor of public law and chancellor of the
University of Breslau, a brilliant and sought-after legal scholar, in-
criminated the mathematical reason of the Enlightenment and liberal
democracy in an abstruse and jargon-filled work titled Racial Equality
against Equality in Principle, in which he sought to rehabilitate the
biology of difference as an argument against the mathematics of equality,
and to use it as a new foundation for the law. Walz observed that all
legal systems could be divided into two simple categories: first were
those legal systems which “regulated on a leveling principle of equality,”
such as the old Judeo-liberal law; and second, those founded on “the
principle of differentiation determined by race,” such as the emerging
National Socialist legal system.%

For Walz, there could be no doubt that “the regulating idea of
equality is a product of the rationalist mentality of European man as
it was formed in the seventeenth and eighteenth centuries.”*° For under-
standable, logical reasons, the thinkers of the Enlightenment had
wished to awaken humanity from its dogmatic slumber. To do so, they
had made use of the admirable faculty known as reason, which they
had “enthroned” over dogma. Thereafter, “mathematics became the
alpha and the omega of thought” in all areas of human creation, in-
cluding the law: “The law, the rational rule, appeared as the juridical
expression of this way of thinking,” marked by abstraction and by
individualism—reason was, after all, the human faculty that fostered
individual autonomy and helped people to throw off their cultural and
political chains. This “legal understanding based on the individual is
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a system of subjective private rights,” although entirely contestable,
had been in keeping with the ambitions and the spirit of the age.®” Such
law was both the matrix and the expression of a society (as opposed to a
community) that was liberal (and not organic), free (and not deter-
mined), mercantile and account-keeping (and not founded on solidarity).
Under such conditions, “the law is a utilitarian rationalism intended to
regulate relationships among individuals,” because individuals were
the only acknowledged reality, and their egotistical and private inter-
ests the only ones to be defended—both against those of others and
against the potentially tyrannical state.®®

Like the French revolutionaries fired with the zeal of Rousseau’s
philosophy, the Stoics had also been fervent defenders of this “legal
mathematics.”® Their secret goal had been to promote this legal
equality, which was couched in mathematical terms—in other words,
in terms of universal equivalence. In general, fanatical believers in
equality were failures, beings of low biological, intellectual, and racial
value who, eager to overturn the existing biological order, mobilized
equality to destroy the hierarchical structure that maintained them
in this state of legal inferiority and political subordination. For Walz,
any legal scholar “who attempts, through the principle of equality, to
lift himself up to [the level of| legal equality,” was “typically morally
defective, a physical failure, and racially mediocre.” It was obvious,
therefore, that “anywhere logic reigns supreme, one finds a biological
failure or a secret political Messianism”—since the latter is the deplor-
able, but logical, outcome of the former.”®

Racial Insurrection, Universalism, and Liberalism

The French Revolution had put an end to the Middle Ages, much to the
chagrin of Roland Freisler, a legal scholar fond of old-fashioned turns
of phrase as well as sayings in Althochdeutsch (Old High German).
According to Freisler, the Middle Ages had, despite growing alienation,
managed to preserve something of the old ethical and legal spirit of the
ancient Germanic race—until the French Revolution had come and
swept it all away. The corporatist, and therefore organicist, legal order
of the medieval era had been characterized by “a very sound natural
character,” one that had placed skills at the service of the community
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in the context of guilds and brotherhoods, with its “indentures,” its
entrepreneurial liberty, its freedom to employ (and to employ oneself)
bearing witness to the “anarchist and destructive” tendencies that
were a defining feature of the abstract, individualist, liberal law of the
nineteenth century, with its political and “legal atomization.””! There
was every reason to deplore the long “dissolution of the Middle Ages”
that the French Revolution had set in motion.””

Fredrich Jess, a doctor and teacher of racial theory at the NSDAP
Hohe Schule (Advanced School) in Bochum, also heaped criticism on
the French Revolution. To his mind it had been a political and cultural
cataclysm that had created an anti-natural order at the heart of Europe.
Luckily, Jess continued, the “National Socialist revolution” was there
to vanquish the Revolution of 1789, which had “applied Rousseau” as
rigorously as the Reich was accused of implementing “the theories of
Mendel.””® Rousseau had been the hero of the French Revolution because
he had proclaimed universal human equality and exalted mediocre and
failed humans, who had been endowed with inalienable dignity ac-
cording to natural law. The French Revolution, like all revolutions, had
been the insurrection of the weak and the miscegenated against a Ger-
manic racial aristocracy; consequently, an “Aryan elite” had been “mas-
sacred” by the Parisian “plebs.”

Jess described the hysterical and evil joy of the racial rabble “when
a blond head fell at the chopping block” of the executioner. He wrote
of how, to put an end to a veritable racial genocide whose aim was, quite
simply, the extinction of the Frankish—and therefore Germanic—
aristocracy, “the white Charlotte Cordey [sic], beautiful as an angel
with her blue eyes,” had “planted her dagger in the heart of the Sar-
dinian Jew Marat, thus becoming a martyr of her blood.””

A terrifying era indeed, during which, Neues Volk reminded its
readers, “blond hair and blue eyes were enough to send you to the guil-
lotine, because they made you an aristocrat, a member of the Frankish
elite, whose extermination the fanaticized masses demanded.” The
Revolution and the Terror had provoked the final “de-Nordification”
of France, which, from then on, was at the mercy of Negroes and Jews.”
The SS even had images to support these texts: Slide Series Number
10 in the “Jewish” file, created by the RuSHA (Rasse- und Siedlungs-
hauptamt der SS, the SS Central Office on Race and Colonization),
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presented terrifying pictures of the three major massacres perpetrated
by the Jews against Nordic humanity: the Purim “pogrom” against the
original Persians, who had come from the North; the Russian Revolu-
tion of 1917; and 1793, when the Jews had unleashed “a war of extermi-
nation against the bearers of Germanic blood.””® The French Revolution,
that “infection from the West,” was the stench rising from the “swamp
of blood” of the racial plebs, frustrated and humiliated by their own me-
diocrity and awakened by the “principle of equality” that had “excited
the unsatisfied popular classes,” who were “scorned and socially
oppressed.”””

This “revolution” had in fact been a counter-revolution. The true
revolution of modern times was the pacific and liberal insurrection of
the Germanic mind in favor of freedom of thought. It had been led by
“heroes of our people and of our blood,” notably by the “blond Galileo,”
with his “eyes as blue” as those of the lovely Charlotte Corday. From
Kepler to Kant, these heroes had fought against obscurantism of all va-
rieties to “reveal the truth of the laws of nature and the cosmos.”’®
Against this intelligent revolution, though, a new obscurantism had
prevailed, and the “bio-racial consequences” of the dogma of universal
equality, warned Neues Volk, were nothing short of dramatic.

The French Revolution and its principles had created a synergy of
forces hostile to the Nordic race, which had come together to annihi-
late it: “the modern era saw Roman law, natural law, economic liber-
alism and individualism, and capitalism come together to destroy” for
good the Germanic order so unique to the Germanic culture and race.”

The civil law expert Heinrich Lange, a jurist and a member of the
Nazi Party who served as a judge in Saxony before becoming a professor
at the Universities of Breslau and then Munich, devoted a good deal of
attention to the question of legal liberalism and its normative trans-
position of the principles of the French Revolution. Writing in 1933, the
year his university career began, the Saxon civil servant called for a
strict application of the law of April 7, 1933, the so-called Law for the
Restoration of the Professional Civil Service—which, incidentally, had
opened a number of previously filled university professorships to civil
servants such as himself—and decried the “liberalism” of “civil law.”
“Liberalism is the degenerate product of the idea of liberty [and has]
become hyperbolic individualism, contaminated with materialism.”80
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Faithful to the precepts of his party, the author added that as a true
Nazi, he had nothing against “the idea of liberty,” which indeed he
hailed for having “separated the modern era from the Middle Ages.”
“Freedom of conscience was the fruit of the Reform, freedom of thought
was willed to us by the Enlightenment.” The problem was that freedom
had “become an end in itself.” The “overvaluing of rights and the un-
dervaluing of responsibilities” had unleashed an “individualism and
materialism” that had sapped away national solidarity. Against the dis-
sipating forces of this culture, “the Prussian doctrine of duty and
community” had been erected, a doctrine embodied, notably, in the
person of Otto von Bismarck.®!

Among these platitudes, Lange produced an original thesis: “Lib-
eralism and the law are, by their very essence, antithetical to each
other.” What was important to the individual and the individualist
actor, after all, was “legal security,” “the predictability of the results
of his action. The ideal of liberalism is therefore the codification, reg-
ulation, and setting” of laws. For the liberal citizen of the nineteenth
century, who sought to conduct his affairs without interference from
brigands and princes, and for whom “time is money,” legal security was
crucial to the function of these affairs, and widespread codification of
the law had been undertaken to meet his needs—but it had “drowned
the law in positivism.”®? By contrast, “the [Germanic, foundational]
law is a subspecies of the vital and moral order. For this reason, the
principle of good faith and respect for the word of others is the funda-
mental law of the life of our community—specific norms do nothing
but translate and disseminate it.” Things were actually very simple:
good faith, giving one’s word—and the “clausula rebus sic stantibus
left for dead by liberalism,” which should “by all rights” be rehabili-
tated and reactivated.®?® This was true because “the law is the order of
life and of our community. Like it, the law is not a set thing, but con-
stantly fluid.”8

Returning to the law of the community, to this good and life-giving
original law, not only meant “readjusting a few hundred or a few thou-
sand articles of law.” To understand it in these terms would be to “fall
back into positivism.” Lange, like so many others, called instead for a
“re-forging of our law,” a normative revolution—that is, a cultural rev-
olution that would necessarily upend and annul existing positive law:
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The application of the principle of duty toward the community
destroys the law in its current form. The rigid, clear, distinct, and
logical structure of our legal system, which speaks only to under-
standing, must give way to a living, fluid organism, which rambles
and drifts without logic, but which is underpinned by the feeling of
justice. Understanding must blend with and into feeling: pectus ju-
risconsultum facit (the heart makes the jurist).8

To break with this essentially artificial order of things, with its poi-
soned origins and harmful consequences, Walz proposed to replace
equality (Gleichartigkeit) with racial identity (Artgleichheit), which
was to be used as the foundation of the law. To him, this was simply a
return to the original, correct order of things. Racial identity was an
incontestable and irrepressible biological reality, and one that had,
for millennia, provided a solid base for healthy, happy Germanic com-
munities: “This vital sentiment dominated the dawn of Germanic
time,” a happy time when “a sureness of original instinct had no need
to be formalized in conscious principles.”8 Without falling back on
such mediating forms as language, intelligence, or formal rules, the
Germanic people, down to a person, knew in and through their bodies
what was right both for themselves and for the Germanic race.

“Race . .. gave form to the whole legal order according to its law
alone. Family, clan, race determined the law.” For millennia, the Ger-
manic race had known what to do and how to do it, until the day “that
legal sensibility . . . disappeared during the Roman-Byzantine racial
chaos and the heightened mixing unique to this era” occurred.®’

This terrifying history had a reassuring flipside: what had been de-
molished could be restored. The race was still there. It was under
threat, to be certain, but it had endured. Its spirit, too, was still alive.
History was not destiny, nor was it fate. Its path could be reversed. The
Third Reich could make possible the renaissance of true, original, Ger-
manic normativity, which grew from racial identity, rather than being
founded on interracial equality: “Wherever racial identity reappears,
one finds the original vital type, the vital community of race . . . which
determines the legal order according to this vital original feeling that
is unique to it.”88
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Universalism and Its Contradictions

Alone in the world, unmixed, gathering from nature the laws it was to
follow, the Nordic race had once known nothing of the perversion of
human intelligence that would one day become universalism. As was
so often the case, it was the Jews who had promoted this idea in the
guise of Christianity. As the SS-Leitheft affirmed:

the doctrine of the equality of all men that was preached among the
nations by the Churches and by the apostles of Bolshevism sought to
supplant original racist thought and to lift the natural barriers that
existed among peoples, barriers that followed the natural laws of
life.?

Universalist Christian egalitarianism had played a decisive role in
the emergence of the idea of equality. According to one NSDAP
publication,

it is the Jew Paul who must be considered as the father of all this, as
he, in a very significant way, established the principles of the destruc-
tion of a worldview based on blood. Instead of an evaluation of
peoples and bloods, his political Church decided to consider only
individuals.?®

The Church had spurned all of the natural evidence and assembled
men of different races in “a community of faith, and, if one were to
believe the priests’ pastorals, a Negro baptized as a Catholic was closer
to a young German Catholic girl than a non-Catholic German man,
even if they shared the same blood.” Christianity had thus opened the
way to the racial abomination of “mixed marriages” among people of
different blood. Worse still, the church defined mixed marriage as “the
union between two Germans when one of them sang Lutheran hymns
in his childhood, and the other Marian hymns.”*!

In the footsteps of Christianity, communism, its present-day avatar,
had completed the task of promoting equality and universality against
hierarchy and difference: “Bolshevism, which, like all clericalism,
comes from Jewish culture, finished toppling the natural barriers
among races and peoples,” since its “supreme objective was racial
chaos.”®? Universalism had always been a weapon in the hand of Ger-
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many’s enemies, from Christian universalism, the weapon of the cos-
mopolitan and miscegenated masses to dissolve Nordic racial excel-
lence, all the way to Bolshevism, a conspiracy against the Nordic
race—not to mention the Enlightenment, the French Revolution, the
“great nation,” and the Wilsonian United States. In 1933, the doctor and
celebrated eugenicist Fritz Lenz published a slim volume titled Die
Rasse als Wertprinzip: Zur Erneuerung der Ethik (Race as a moral
principle: For a restructuring of ethics). It included an essay he had
written as a young military doctor in the trenches in 1917, and his com-
ments on it. As a young doctor, he had wondered about the meaning of
such a murderous war, and had concluded that the Germans were
fighting in the name of the people, of their people, whereas their ene-
mies were fighting in the name of “humanity.”

Here and there, you could see doubts being expressed: the people, the
race, were they so worthy that it was necessary to sacrifice every-
thing for them? What was this race, after all? What was it made of?
Was it an essence? Before the war, many had doubted that race could
be [considered] a value [in itself]. It was said that humanity ought to
be the end of all moral action. But now it seemed that the majority of
this “humanity” was fighting us or had taken sides against us. . ..
Our enemies never tired of preaching that they were fighting for
humanity, freedom, and culture. Of what value was our race, if hun-
dreds of thousands of men died or were mutilated to defend it? Devo-
tees of humanity, those who deny the value of race, those who assert
that differences among men are morally invalid, could only see this
war as nameless idiocy. We, however, see this understanding as a prof-
anation of our dead. It is not humanity that refutes this war: in our
eyes, this war refutes humanity. The goal of this war does not lie in
humanity, but in the good of our own people. And this supreme goal
represents the supreme morality.”

“Humanity,” held up as a standard by enemies of Germany and of
the race, was a dangerous trap: the only reason to live and die was for
the German people. In addition to humanity, that monstrous fraud,
Fritz Lenz refuted other “values” promoted by modernity. Individu-
alism, so highly prized since the end of the nineteenth century, was
banished without trial because “it does not fit our [German| moral con-
science.” The “collectivism” that emerged in 1917 was refuted as well,
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for it was a kind of “collective individualism”; that is, the individu-
alism of the group: “The value of the race as a supra-individual or-
ganic entity stands in even greater opposition to collectivism than to
individualism.” Fritz Lenz contrasted these with his own “ism,” which
he called gentilism: “The gentilist system describes a vital order that
places the biological community at the heart of law and of morality.”
Gentilism, from the Latin gens (people), was the classical moral system
of the “Chinese,” who originally were a Nordic people, “and of the an-
cient Germanic tribes as well as of other Indo-Germanic peoples.”®*

Between the two extremes—of the insignificant individual, and
of nonexistent humanity—the only truth was race. Gentilism gave
meaning to the life and death of the men who had fought in the Great
War, but it also offered meaning to contemporaries—a meaning that
individualism, collectivism, and universalism could neither conceive
of nor offer. “The individual person cannot be an ethical end,” Lenz
argued. This end “could only be what is organic in race, whose vital
flow traverses centuries and in which individuals are merely passing
waves. It is the people as an organism that is our ethical end.”®> The
defeat at the end of the First World War had been caused by “the influ-
ence of a non-German ideology and moral values” that were alien to
the race: “the Christian understanding of man, which leads us astray
in affirming that all races, all peoples, and all men must be considered
as equals” and “the vision of the Enlightenment, which comes to us
from the West.”%¢

Friedrich Berger agreed with Lenz: race was the only reality that it
was valid to live and die for. It was “a biological and empirical reality,”
not a Christ-like chimera or some Marian apparition—and one that had
been elevated to the ranks of religion by the terrible carnage of the
Great War: “The myth of blood replaced the myth of the cross. This is
the major legacy of the heroes who died in the Great War.” Men had
died, had passed on, had disappeared. But “the people is what persists,
what is, what endures.”?’

Filled with sacred respect, we see this flow of blood that is our own,
this blood that comes from the depths of time and goes toward the
end of time, and which, for a time, has honored us as its trustees. We
are only the servants, way stations for a formidable will that mani-
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fests itself in and through our blood. [To be] worthy [of it is a] sacred
obligation.”®

The race’s “path toward eternity” now “passed through the con-
crete and practical commitment to serve our people.” Adolf Hitler’s
declaration that “it is not necessary that one of us live, but it is neces-
sary that Germany live” should be understood in this light.”® There
had been no fight “for human rights”—Germans had been fighting for
Germany'’s right to live. A 1934 film ironically titled Um das Men-
schenrecht (For the rights of men) offered a striking, caricatured image
of this way of thinking: in it, demobilized soldiers returning to Bavaria
become the despairing witnesses to a communist revolution in what
was threatening to become the Bavarian Soviet Republic.!%® “The In-
ternationale [ is fighting for the rights of men”—strains of the chorus
of the German version of the revolutionary anthem echo through the
film as bare-bosomed Red women shout “Liberty, Equality, Fraternity”
as part of the wild celebrations held in the soviets as the revolution
progresses. The Red Terror, with its thick Eastern accent, is all set to
execute its unarmed civilian hostages when the returning German
soldiers step in. Falling back into the ranks of their Freikorps units,
they take up arms once more to defend the nation against interna-
tional peril.

Against this universalism, defined as both the symptom and the
matrix of a mixed and muddied biology, Nazi discourse unhesitatingly
held up its noisy particularism. An ideological instructional text on
Bolshevism put out by the RuSHA informed its readers that, unlike
communism, “National Socialism is not export merchandise. It is ex-
clusively intended for the German people and its goal is the good of the
German nation alone.”!' This repudiation of universalism even led
some to declare that philosophy was dead. As Ernst Krieck, a popular
philosopher and a professor at the University of Berlin, put it:

Philosophy as it is generally understood is characterized by a uni-
versalist principle. The fact that the National Socialist world-
view ... puts an end to all universalism and replaces it with the
principle of race logically should lead to the declaration of philoso-
phy’send. .. so that it can be replaced with a racist cosmology and
anthropology.!9?
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“Philosophy” in the Stoic, Renaissance, or aufklirerisch sense of
that term was a thing of the past. Wisdom demanded a revolt against
mixed-blood ideologies, that Plato be deployed against Chrysippus,
Darwin against Voltaire.

A single member of the Nazi leadership attempted to save philo-
sophical universalism, using an intriguing redefinition of the concept.
His name was Otto Dietrich, and he served as the head of the NSDAP
press service. A journalist and former soldier, Dietrich held a doctorate
in political science, and was interested enough in philosophy to have
published in 1935 Die philosophischen Grundlagen des Nationalsozi-
alismus: Ein Ruf zu den Waffen deutschen Geistes (The philosophical
foundations of National Socialism: A call to arms for the German
mind). In it, Dietrich argued that it was necessary to find the right
words to explain Nazism outside of Germany. Dietrich the communi-
cations specialist was concerned with publicizing Nazism, while Otto
the philosopher wanted to universalize the ideology that was galva-
nizing Germany’s rebirth. The author deplored “the lack we have
noted until now of an internationally comprehensible language” that
would make it possible to speak about Nazism. Such a language would
provide an answer to a universal question, one that every people was
facing due to the widespread crisis of “individualism, which is also a
crisis of individualist philosophy.”103

The profound idiocy of this individualism could be observed at the
ground level of individual and political experience, since “man does
not appear to us in the world as an individual, but as a member of a
community.” Dietrich argued against this individualism and for the
promotion of what he called “universalist thinking,” which redefined
universalism as “the conscious thinking of the community.”!%* So de-
fined, universalism became a synonym for “communitarian” and “or-
ganicist.”!% In this way, “universalism” was redefined by the limits of
the “community”—gentilism, to return to Lenz’s term—and from this
perspective, one sees how it could restrict moral duty to the Volk alone.
With the help of Otto Dietrich, Kant’s “categorical imperative” and
“universal law” became the Nazi Golden Rule: “Kant’s moral law
[Sittengesetz]—'Act only according to that maxim by which you can
at the same time will that it should become a universal law’—is the
appropriate and classical formulation of National Socialist ethics.”106
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From an epistemological, rather than an ethical, view, one also under-
stands that Dietrich would restrict the freedom to think and to teach
to supporters of the Nazi Party, since anyone who thought or taught
differently was mistaken.!” This shift in the definition of the term
universalism was so massive that the author felt obliged to clarify it
in a paragraph that declared and delineated the new meaning:

I would like above all to underline that the concept of “universalism”
that I will use from now on has nothing to do with the vague and
foolish concept of “human society” or “humanity”: here, “univer-
salism” is the opposite of individualism; it is a concept whose entire
reality is to be located not in “society” but in “community.”108

Dietrich was seeking nothing less than to put an end to the two
centuries of misunderstanding that had followed the French Revolu-
tion: “The fact that individualist thought diverted the concept of uni-
versalism for its own benefit will not prevent me from restoring its true
meaning.”!% Dietrich’s philosophical and semantic battle was a lonely
one, and in vain, for no one else was seeking to reconcile Nazism and
universalism: in general, the radical particularism of the Nazi doctrine
and project were openly asserted and accepted. Others were not so
quick to bury philosophy. Georg Mehlis, for example, believed that Na-
tional Socialism was itself a philosophy, a way of “thinking of life”
that openly stated its vital particularism and joyfully cast off the deadly
abstractions of universalism. There were moral and legal implications
to this epistemology:

[National Socialism] does not demand that other peoples and other
races see the world with the same eyes. Yes, it is convinced that other
nations see the world differently, and, consequently, that other values
and other principles are valid for them. National Socialism therefore
does not profess to be a universal ideology, a doctrine to which all
peoples of the world should submit.'0

Magnanimous, and in perfect coherence with racist thinking,
Mehlis conceded that “all peoples are different and they profess values
that correspond to their races. Each people—and this is true of all of
them—creates a universe of values all its own.”!"! Alfred Rosenberg
repeatedly argued much the same thing in a series of newspaper articles
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devoted to the law and how it should be defined: “The individualist
and universalist ideas dominant until now are ceding to a way of
thinking based in biology”:

We do not believe that a legal norm should be thought of based on
the individual abstracted from his blood. Nor do we believe that there
are any so-called “eternal laws” or “eternal ideas” handed down from
heaven and intended for all the peoples of the earth. Quite to the con-
trary, it is becoming clearer and clearer that legal cultures are born
with a specific racial soul with which they perish or prevail.!?

Mehlis warned, however, that the particularism he was proclaiming
should not be mistaken for a synonym of relativism:

This observation certainly does not lead us to insipid relativism: the
“relative” is the enemy of all strong life. The National Socialist
worldview is absolutely valid for each member of the German people.
It is not only the best relative to others, but the only one that is right
and the only one that is possible for anyone who identifies with au-
thentic Germanity.!13

The fact of race imposed the Nazi worldview in an absolute way, as
the most fitting expression of the race, on each member of the Volksge-
meinschaft. Such a thesis made it possible to be as implacable at home
as one was magnanimous abroad. Asking Ethiopians or Turks to be
Nazis was sheer madness. In 1938, as the Third Reich was dismantling
the Treaty of Versailles, Hans Frank proclaimed a kind of minimalist
fraternity of particularisms, with an unambiguous refusal of any out-
side interference:

Other peoples and races have laws that correspond with their indi-
viduality, just as the German people has its own lifestyle. It is pre-
cisely because we consider races and peoples as biological entities
that we uphold each people’s right to live in keeping with the form
its life takes.!*

The Alienation of Law through the “Reception” of the Roman Law

There existed in Germany an ancient tradition of contestation, even
rejection, of Roman law as it had been received in the fifteenth and six-
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teenth centuries.!'> The Nazis, who took care to criticize Roman law
in Article 19 of their 1920 political platform, were following a well-
worn path—and racializing it. In an article that is a tidy summation
of the many treatises written on this topic, Hans Frank linked the ar-
rival of the idea of sovereignty in Roman law to the development of the
state—or rather, of states, which, in the Germanic sphere, grew from
the ashes of the Holy Roman Empire starting in the fourteenth century,
with a dramatic acceleration in the seventeenth century. The develop-
ment of the state was, naturally, accompanied by the development of
the legal theory of sovereignty as well as of a caste of legal scholars who
worked in the service of the prince—both lawyers charged with con-
ceptualizing the state and lawmakers whose task it was to ensure that
it lived and maintained power. In the Germanic era, the concept of the
state and Roman law had been imported via the Roman Catholic
Church, which had followed the model of the late and decadent Roman
Empire by preserving its legal traditions and its political concepts. This
meant that Germany had undergone a kind of second evangelization: fol-
lowing in the footsteps of missionary bishops such as Ulfilas, juris doc-
tors trained in “Italian universities” had surged to the north to “bring it
typically Roman legal ideas.” This new plague from Italy sought “to
dominate and to shape real life through eternal values according to a
concept of life, an abstraction of life, that expressed the rigid ritual mech-
anism of the Vaticanist regime.”!'¢

The clergy and scholars of canon law were ritual-obsessed zombies
who mechanically followed liturgy, who recited masses now entirely
devoid of meaning, and who shrouded the divine and all thinking re-
lated to the divine in deathly scholastic reasoning. Thus, “faith in God
and in eternity had been calcified in the school of canon law into formal
dogma”; and “life” had been shut away “in a logical system” that had
transformed the “organic order” of life into a “mechanical order” man-
ifested politically as “the state, in the modern sense of that term.”!V”
Today, “law was no longer a vital order,” by nature sui generis and im-
mediate, but “an artificial and formal world.”!!8

Rome was to blame for this state of affairs: not only the Rome of
popes and doctors of canon law, not only the Rome of the Italian uni-
versities that trained the doctores utrique juris who went on to counsel
bishops and princes, but ancient Rome as well. Hans Frank, like all of
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his jurist colleagues, had nothing but harsh criticism for Roman law
and its reception in Germany. It was as though German jurists, aware
that the Fiihrer had little love for them—Nazis preferred the word
Rechtswahrer (guardian of the law) to the word Jurist, with its hated
Latin roots—wished to shake off their academic robes and garb them-
selves anew in the vestments of National Socialism by repudiating
what constituted the building blocks of their training: Roman law,
Latin phrases—both abhorred signs of intellectual and social distinc-
tion accessible only to those who had obtained a baccalaureate from a
humanistisches Gymnasium.

Roman law, therefore, was to be avoided like the plague—although
Frank, good Nazi that he was, was careful to point out which Rome he
was talking about. The “Roman law” that had contaminated Germanic
law came from a Roman Empire that was decadent and on the wane,
and so was an expression of degenerate biology. But heaven forfend it
be confused with original Roman law, which was proud, noble, and
sound. The racially pure roots of that Roman law were Germanic and
Nordic, relics of the time when this great culture had colonized Italy
and given birth to a glorious empire which had, alas, been slowly cor-
rupted by the invasion of foreign bloods:

The Roman law of the doctores juris was unnatural: it was no longer
the authentic and proud law of the nobility, of Nordic Romans who
had created the greatest empire in Antiquity. This law, organic, vital,
was the law characteristic of a small racial entity based on the pure
racial concept of the civis romanus. This term did not mean “inhab-
itant of Rome” or “Roman citizen,” but rather expressed a belonging,
through blood, to the Roman racial essence. So long as the law was
an expression of the coarse and tough life of this racial cell, Rome
was truly Rome, before the Romans’ ill-considered extension of their
Reich signed the death sentence of this original law. The vital law
of a race certain of its own destiny deteriorated into an artificial
principle of state domination. The racial citizen became a mere
member of a Caracalla-style state.!??

Caracalla, according to Rosenberg, was the “racial bastard” who had
granted Roman citizenship to all free men in the Empire; under him,
the Roman Empire had ceased to be a racial entity and become a simple
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political apparatus aggregating all of the races of the oikoumene (the
ancient Greek word for the known world, which in Roman times came
to signify all parts of the world that fell under Roman imperial admin-
istration), which was one of the causes of the decline and fall, through
biological degeneration, of Rome. Another Nazi publication, put out by
the Association of National Socialist Jurists (NSRB), proceeded to mete
out praise and blame using the same distinction:

The Romans of Antiquity were very gifted, legally. But, by the fif-
teenth century, there were no more ancient Romans. . . . There was
a deeply decadent science of law with late Antique origins. And it was
this scientific system, foreign to our race, which became law in Ger-
many. . . . The spirit of a decadent late Roman science dominated here
unopposed for centuries.!??

Original Roman law, the noble and proud expression of Germanic ra-
cial dominance, had become an egalitarian and universalist hodgepodge
that offered safety and benefits to all of the Empire’s inferior peoples:
“When Roman racial foundations were diluted and Mediterranean-ized,
the law of the Roman race was transformed into mere state regulation”
of relationships among individuals. The “Jews, the Levantines, and the
Greeks had their say in the formulation of ‘Roman’ law, and a mael-
strom of noisy yawping was thus ‘formulated’ and ‘systematized’” to
favor the lowborn and the failures, who were thus able to insinuate
themselves as citizens into the corridors of civil and military power.!?!
Essentially, these Nazi legal scholars were arguing that the jurists of
this decadent and harmful Roman law were, for the most part, Afri-
cans, Asians, and Jews.!?2 These legal swindlers had replaced “family”
and “community” with individual primacy, which became the core of
legal and political life. Stripped of rights by dint of their own racial medi-
ocrity, because they belonged to inferior biological communities, these
(Levantine, Jewish, Asian, Arab, and so on) legal scholars of decadent
Roman law had, by introducing “the concept of the legal personality as
the holder of subjective and objective rights, as well as the concept of
‘thing’ ”—all deplorable abstractions—managed to make themselves
into individuals with rights that were natural, imprescriptible, uni-
versal, and other such nonsense.'?? It was very decidedly worth noting
that the notion of the legal personality as defined by this legal system
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did not correspond to anything concrete or real: “The idea of the legal
personality is completely detached from its physical being,” Freisler
objected. This “fiction of legal personality has been separated from
the grounds from which it grew”; that is, from the concrete, physical
beings who populated cities and towns:

We find no trace of the race, of the people, of the difference between
the sexes, in this fiction. These significant natural facts, which alone
make a being into a person, were considered by the old law to be non-
existent. Taking them into account would have been a sin against
the spirit of democracy [which considers that] all [beings] bearing a
human face are equal.’**

Ultimately, “the Roman law of Justinian,” the law whose codes
were studied, taught, and received in Germany, “contained as much
Roman law as all the world’s oceans conceal nuggets of gold.”'2> The
history of the “great reception” of Roman law was an unhappy one
characterized by successive alienations: first that of the “late Roman”
from the “Roman,” then that of the “Germanic” from the late Roman.!>¢
Professor Walther Merk was another who deplored “this alienation of the
law through the reception of late Roman and Byzantine law”: “It was
not the authentic and vigorous ancient Roman law . . ., but the highly
Orientalized law of a population of degenerate European-Asiatic bas-
tards” that had been received in Germany. Fundamentally foreign,
this law “upset everything in the order created by the wisdom of our
ancestors.”1’

The reception had created a formal system, stupefyingly ab-
stract, universalistic, and egalitarian, “without the least breath of au-
thentic, strong, and healthy Rome. It is in this form that it arrived in
Germany. And it is for this—because of a Byzantine alienation—that
our law was massacred” by separating “the law of the people” from the
“law of the state, truly a law of jurists, formal and judicial.” The impor-
tation of an artificial and complex law had created a double tyranny.
Lawyers had created an increasingly absolute princely power, because
no one understood the plan these jurists were hatching: the people, fit
and pure, armed with good sense, had become the Hanswurst, the
Punchinellos, of the courts, whose language and hairsplitting they could
not understand.
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At a deeper level, and far more seriously, life itself, in all its liberty
and plasticity, in its labile and constantly moving indeterminacy, had
been mortally stifled by the straitjacket of “paragraphs”—of writing,
of death, of all that was fixed and unmoving. Frank noted with out-
rage that through the actions of these doctores juris, the subsuming
“of particular cases (of life!) to articles of law had become the main mis-
sion of the justice” system. But, he added, life would take its revenge,
because “one does not subject life to formal constraints” for long. Life’s
revolt against the formal tyranny of these eggheads, these rabbis of the
law, these priests and princes, had begun in earnest in 1933: National
Socialism required a “transition from formal law to the law of life,
from Roman law to the communitarian law of the Germans,” just as
Article 19 of the NSDAP had declared in 1920.1*8

To reconnect with the spirit of the race required that not only Ger-
manic legal theories and practices be studied and resuscitated, but
those of the Romans as well, from the time before racial mixing had
diluted their blood. Frank, with rudimentary Latin and hazy citations,
affirmed that the origins of the maxim that expressed the foundations
of Roman law were authentically Germanic: Primum vivere, secundum
philosophari.'® According to Frank, the “war that we have declared
on Roman law has nothing to do with the law of ancient Rome. It tar-
gets the falsification of the Roman law that we appropriated a few cen-
turies ago, in the form of a Romano-Byzantine bastardization.”!30

The willingness and energy with which these professional jurists
went about discrediting and reviling their own profession is impressive.
What curious brand of masochism could possibly lead those with doc-
torates in law, who had studied Latin and legal codes, to qualify them-
selves and their colleagues as a pile of positivist, nit-picking quibblers, as
a bunch of degenerates to whom life itself was a foreign concept? Was it
overwhelming self-hatred? Bad memories of their university years? Legal-
digest-induced indigestion? Or rather were they scrambling to voice their
agreement with what the Fiihrer himself had so often repeated, that “ju-
rists are the unending plague of humanity”?!3! Despite having defended
their SA “comrades” before every court in Germany when they were
charged with violence, conspiracy, and murder over the fourteen years
of the Kampfzeit, Nazi lawyers remained unpopular within the move-
ment.!32 Hitler despised them for their education and their degrees, just
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as he hated the academy-trained generals and diplomats for their pre-
sumptuousness. In Germany, a country where a doctorate in law was
the ultimate sign of intellectual standing as well as the swiftest road
to higher social status, Hitler boasted that he was not a lawyer just as,
in other lands, one might boast of not having attended an Ivy League
school. In this spirit, he declared to a group of workers at the Borsig
arms factory in Berlin:

Iam a humble man. . . . For the first time in our German history, we
have a state that sweeps the slate clean of all of the social prejudices
that until now dictated the attribution of places. . . . [ am the greatest
proof of this. I am not even a lawyer, think of what that means! And
in spite of all that T am your Fiihrer!!33

As legal matters became more and more complex, a caste of experts
had arisen, people who spent all of their time reading the law, anno-
tating and commenting on articles of the law, and producing paper ab-
stractions. Ordinary people had been excluded from the law. The law
had become “a specific technical profession reserved above all for
classes who were educated and trained for it.” The people had begun
as the subject of the law, since they were the subject of their own lives;
now, however, they had become the law’s object, a mere thing dispos-
sessed of itself, its liberty, and its life, dominated by specialists who
led it astray with their trickery and scheming. As Frank wrote, “The
vast majority of the people has become the object, pure and simple, of
these abstractions” since the jurists had brought about the great “sep-
aration of the soul of the law from that of the people.” The “monsters
of legal construction” had “pushed the law off into intellectual abstrac-
tions that excluded the people’s simple and basic truths about life
from the sphere of the law.”134

Frank was not seeking to throw the baby of ideal or idealist law out
with the bathwater, however contaminated it might have been by dan-
gerous and deadly abstractions. He was critiquing the militant and de-
structive abstraction of life, not the idea of the law itself, for in the face
of Jewish materialism—both capitalist and Bolshevik—the National
Socialists, as he recalled, were modernity’s idealists, faithful to the
spirit of the race that had given birth to human culture—to Plato, to
Bach, to Hegel. If lawyers were “called to leave behind the world of ab-
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stractions,” it was so that they could return to the “positive and ide-
alist politics of our National Socialism,” based in the “soil, the race,
honor, and work” that were at once concrete realities and high moral
values.!®> To this end, there would always be a need for jurists—but
only for those with actual life experience.

The letter of the law, the writing of legal codes, was a set legal stan-
dard that froze into the concrete present, and imposed on it, an abstrac-
tion from the past. As Frank put it, “the stasis of the past understanding
of the law” implied the necessity of “always looking backward, toward
the past,” whereas life itself was above all a matter of the present and
what was to come.!3¢ No lawyer could possibly predict and envision the
myriad special cases that life, in all its indeterminacy and richness,
would produce. It was necessary to “cast off the formalist prejudices
of an outdated legal system.” It was well and truly “the life of the
people, the general interest of the community of the people,” that was
“more important, more essential, and more vital than the preserva-
tion of a formal legal order.”!%7

In a file on “the Jewry,” the SS Central Office of Race and Coloni-
zation included a slide that illustrated the difference between the
“'dead letter’ of Jewish and Judaized law,” represented by a closed law
book, and a courtroom scene: “The introduction of Judeo-Roman law,
foreign to our race and hostile to our peasant farmers, was a dangerous
attack on the life of our people.” Before this great alienation, the law
had been “derived from popular good sense, from the just sense of the
law of our pure blood.”138

[But] when Judeo-Roman law, this foreign law, replaced the one we
inherited from our fathers, we began to trust only what was written
in the law. The dead paragraph, the letter of the law, dominated legal
life. The Jew, who knew so well how to interpret texts in the most
unworthy way, to turn them to his advantage by detecting every pos-
sible chink and flaw, was the master and the beneficiary of this anti-
German law. The clever and cunning Jewish lawyer was the typical
representative of this law. As soon as a law alien to our race became
dominant in Germany, the Jew prospered. From the moment a
people’s law becomes diseased, the Jew always becomes rich.!3°
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The Acculturation and Denaturing of the German People

The corruption of the German people by foreign doctrines was de-
nounced in numerous texts. The best-known and the most vitriolic
among them condemned the evangelization of Germania, decrying its
martyrization by violent, murderous proselytizers. Der ewige Wald
(The eternal wood), a film shot by Rosenberg’s services in 1935, ad-
vanced the claim that the very same Christian axes that had deforested
Saxony from the south and from Asia had committed the Massacre of
Verden, thus transforming rich and verdant Germania into an Eastern
desert.

It had been the “Golgotha of the North,” representing the agony of
the Germanic race, the slaughter of innocents delivered defenseless
into the malignant and hateful hands of the Jews. In an essay bearing
this very title, Werner Graul, one of the key propagandists of “Nordic
faith,” recalled the birth of Christianity, a Jewish ruse invented to de-
stroy the Roman Empire and subjugate Germanic populations the
world over. After evoking the conquest of the world by “Nordic Rome,”
the author pointed out that

as invented by Jews and disseminated by Jews, Christianity stealthily
insinuated itself into the heart of the eternal city. In the Roman Cata-
combs, Jehovah’s hatred ate away at the foundations of the temple of
Jupiter, until it was converted into a church.!40

Evangelization had “spiritually circumcised” the Germanic race,
which had had to “crawl before the cross,” to convert, overcome by
Christian violence, confused by “the manipulative refinement of the
rabbis, which they could not resist,” for, as was well known, the Ger-
manic people were a nice people, a naive people—and too trusting.'#!
And “the substance of the Christian message is Jewish. The Jewry is
the seed, Christianity is the fruit. . . . It is a not a religion in keeping
with the race of the German man.”'#

(Judeo-)Christian cruelty had targeted women in particular. “Witch
hunts” were a well-known phenomenon that had killed tens of thou-
sands in a Germanic land torn by the Wars of Religion, by eschatological
anguish, and by the rifts of the Reformation and the Counter-Reformation
from the sixteenth through the seventeenth centuries. In 1935, Himmler
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decided to devote considerable funding to a peculiar research project:
for nine years, until the summer of 1944, the Sonderauftrag Hexen (Spe-
cial Witch Mission) employed fourteen researchers to explore two hun-
dred and sixty libraries and archives and establish a list of the female
victims of Christian fanaticism. The project produced 34,000 precisely
recorded individual profiles, each with thirty-seven subheadings (place,
grounds for incarceration, method of torture, names of informers, exe-
cutioners, and so on), spanning 3,621 German localities.

Directed by SS-Sturmbannfiihrer Rudolf Levin, who had received
his doctorate after defending—as one would expect—a thesis on the pos-
itivist method in history, the mission was an entirely secret one. Partici-
pating researchers worked under false identities and gave false grounds
for their work. All of them were members of the SD and the SS, affiliated
with the Gegnerforschung, the department of intelligence devoted to
“ideological enemies,” including Jews, Freemasons, Catholics, and
members of the political opposition. This was, indeed, the core of their
work: the mission’s goal was to gather horrifying evidence of Christian
barbarousness as it was unleashed—and not by chance—on women,
the matrix and the future of the Nordic race. For the SS, the massacre
of (no fewer than) 34,000 women had deadly significance: it was proof
of the aggressive hatred of the Christians (the Jews, in other words),
who were not content merely to soil Nordic women with Rassen-
schande (racial shame), thus rendering them unfit to procreate pure
Aryans, but had actually sought to massacre them by delivering them
to the vindictive, celibate priests. The parallel between the witch hunts
and Jews’ sexual commerce with Christians—or rather, the assimila-
tion of one to the other—was drawn by another member of the SS, none
other than Richard Walther Darré: “The profanation of the German
woman by the Jews is similar to the witch hunts carried out by the
Church. The two have the same spiritual father: Yahweh,” the vengeful,
Eastern, non-native god of the deserts, come to devastate the forests
and lakes of verdant Europe.!*?

Ultimately, the project had to be made public. It had to be proven,
as Himmler himself put it, that “all Christianity tends toward the ab-
solute extermination of woman,” and specifically of Aryan woman.!4
Himmler’s idea was to produce a film and a book, and Rudolf Levin
submitted a Habilitation on the subject at the University of Munich.
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The results of this massive project fell short of the hopes and funds that
had been invested in it: Himmler had hoped that the executioners
would turn out to be priests and Jews, but the careful and honest work
of the SS historian-recorders revealed no such thing. Mostly, the poor
witches had been massacred by nice, long-skulled peasants. With a
little imagination, Himmler might have been able to incriminate
Christian culture all the same, since he had already gone so far to vilify
it, but, like any good policeman, what he wanted was the names of
priests and monks. Deeming the Sonderauftrag (special mission) a fi-
asco, the Reichsfiihrer SS decided to put an end to it in the summer of
1944, and Rudolf Levin’s Habilitation was not granted. The 34,000 files
were shelved in a Polish archive near Poznan, where they remained
hidden until they were stumbled upon by historians studying the me-
dieval era, for whom they represented a veritable treasure trove.!4?

Other texts denounced the subsequent damage wrought by Chris-
tianity. Manfred Werner, for example, wrote about the evangelization of
Greenland in the eighteenth century, claiming that the island, almost
completely unsullied by contact with the outside world before then, was
a magnificent test case for examining how Christian culture had altered
and alienated a people still living in a natural state. Indirectly, of course,
this was a way of describing the much earlier ravages of Christianity
during the Germanic era. His study, titled Natur und Siinde (Nature and
sin), purported to demonstrate how the notion of sin was totally unnat-
ural; it was an evil invention of malevolent priests.!*® The subtitle, Eine
Studie zu der angeblichen anima naturaliter christiana . .. (A study of
the alleged Anima Naturaliter Christiana . . .), was a response to theo-
logians who, in the spirit of Tertullian, affirmed that the human soul,
in its virgin state, is “naturally Christian” (naturaliter christiana). The
author insisted that the contrary was true, and that Christianization
was denaturation: it made man a stranger to himself, alienating him
from his own nature by distancing him from his natural state. The
anima christiana was more than an invention, however: it was a poison,
and because it inoculated crime into the conscience, it rendered a person
criminal. This virgin population of native Greenlanders lived without
boundaries, either among themselves or between themselves and the
world.
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The only thing that could explain that these men had no knowledge
of sin was their total immersion in nature, of which they themselves
were a part.'¥ ... [Pure] children of nature, who did not know the
difference between life and faith, for whom life, in its wealth of
manifestations, was a religion.!*® [The Greenlanders had been easy
fodder for these missionaries, who came to teach them]| the doctrine
of original sin, of the fall of man, and of salvation in the suffering of
Jesus Christ.!4?

No sooner had the priests taught the Greenlanders about the sinful
nature of the world and about man’s damnation than the simple, pure,
and direct relationship they had once had with the nature around them
was altered. Weakened by this message, they “resided no longer in the
great, living whole.”!*® Summing up his thinking in an apparent tau-
tology, the author declared, “It is the knowledge of sin that makes man
sinful /15! He did not mean that people had become conscious of an evil
of which they had hitherto been unaware. Rather, made vulnerable by
the message of damnation, cut off from nature, urged to suppress their
instincts and impulses, they had been denatured, and thus either
spoiled by the suffering provoked by an unhappy conscience, or trans-
formed into a perverse being who fell into evil ways:

Before, man’s intermingling with nature prevented the spread of anti-
nature. And then foreigners arrived, with their gospel of sin: they
sullied this pure nature, which had not before known sin. They
preached this new notion, which was addressed to the subhuman
in us.1>?

Werner, an ethnologist, focused on Greenland, while in 1931 the
writer Wilhelm Vesper examined Iceland in Das harte Geschlecht (The
tough race).!>® This novel about the Christianization of the island was
hailed by the Vélkischer Beobachter as a typical and remarkable “novel
of the North” that was “soaked in the blood” of this unfortunate Ger-
manic people, who had been forced against their wills to embrace a re-
ligion of the Jews.!5*

Inoculated with the fear of sin and schooled in foreign doctrines,
these Germanic peoples had been successfully convinced that they
were immoral brutes, and that they had become civilized only by
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learning the Jewish law of the Decalogue as it had been taught to them
during their conversion. It could readily be observed that the very con-
trary of that had occurred, and continued to occur in every conscience
and every heart under the influence of Christian education and up-
bringing. It was high time, wrote Friedrich Berger, one of the propa-
gandists of the Germanic religious renewal, “to break free of Asiatic
culture” and to stop believing that “if we gave up the Old Testament
and the Ten Commandments, our moral life would be stripped of
norms, of standards. . . . There is not enough trust in the German man
and in Nordic blood.” People claimed that “without the Jewish Tab-
lets of the Law, we would never have been able to attain a moral exis-
tence,” whereas in fact the ancient Germanic peoples were far more
moral than the Jews—with some even going so far as to claim that the
Ten Commandments of Moses had been inspired by an even older Non-
alogue. This tablet of nine Germanic-Nordic commandments “proved
that everything that seems valid to us in the Ten Commandments the
Jews had borrowed from the primitive Aryan Nine Commandments.”!%
These commandments, wrote Alfred Rosenberg, preexisted Moses’s
commandments, just as Nordic writing and civilization predated those
of the Orient: “The table of the Ten Commandments is an adaptation
of the system of the Nine Commandments, as testified by our Aryan
humanity.”!*¢ The fable of the Nine Commandments is found only,
among high-ranking Nazi officials, in the writings of Rosenberg, who
borrowed it from Wilhelm Erbt, one of the more prolix representatives
of the Deutsche Christen movement.'>’

As Werner and Vesper wrote of Greenland and Iceland, Bernhard
Kummer, a future professor of Nordic language and civilization at the
University of Jena, was writing at length on the subject of the Germanic
peoples in his doctoral thesis, titled “Midgards Untergang” (The de-
cline of Midgard), which discussed “Germanic religion and faith in
the last centuries of Paganism.”!>8 In it, the young Nordicist painted a
picture of a paradise lost, and included a merciless indictment of Chris-
tian alienation, notably in chapter 19. In sum, Kummer was arguing
that sin created sin. By producing taboos, setting up limitations, and
problematizing the clear-cut, sin proscribed any direct interaction with
the self, with one’s own body, with nature, and with others, perverting
these relations by declaring they were wrong. The direct and innocent
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relationship that had once existed with the body was illustrated in a
practice observed by “Caesar . . . that Germanic people of both sexes
bathed together.”!>® This practice troubled no one. Only Christian in-
terdictions regarding the body had made these social acts problematic
by transforming bodies into sinful objects—forbidden, and thus desir-
able. With its unnatural prudishness, Christianity had, in aiming for
the angelic, fallen toward the bestial. “Eyes famished by lucre were im-
ported by the South. They cannot be found in the Pagan north. . ..
Missionary Christianity definitively pushed converts into prostitution
and a swamp of sexual degeneracy.”1%0

Kummer in this way disputed the idea that Christianity had brought
virtue to the people by eradicating supposedly pagan vices. In fact, the
contrary had occurred:

The absence of morality in sexual life is not an inherited legacy that
Christianity should have painfully eradicated. It is rather a gift of
conversion. . . . It is only where nature is called sin that, by dint of
repression and taboo, eroticism emerges.'¢!

This harmful separation between the here and now and the world
to come, between body and soul, between substance and spirit, had
been unknown to the Germanic people. Ascetic minds from the East
had imported this illness into Europe, so that, alienated and deprived
of the nature within himself, Germanic man had fallen into misfor-
tune: “Christianity brought with it sinful flesh. . . . The separation be-
tween body and soul is foreign to the Germanic pagan, however, just
as it was foreign to Greeks in the Classical era, or to Goethe.”!%2 As
Greek art and civilization, or Goethe, proved, the eternal Germanic
race was hostile to these Eastern importations: “The ideal of the mor-
tification of the flesh to aid the soul, the notion of a body that would
be the prison of the soul, finds in the Germanic Siegfried an enemy
even more implacable than in the Greek Apollo.”163

Most likely the Jews and the priests, men of the South, had dis-
trusted the senses and affects because “in the hothouse atmosphere
they knew,” in the Eastern heat, these passions led to damages “from
which only the punishment of the flesh could liberate them, whereas
in the North, they fulfilled their natural roles in producing life” calmly
and temperately.'®* But more than this climatic difference, it was the
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desire to harm that had led the Jew-Christians to condemn the body
and the senses. Sin had been a redoubtable weapon for priests, who had
taken advantage of it to subjugate Germanic peoples: “It was necessary
to introduce sin and to make its influence felt before the desire for sal-
vation could produce Christians.” Christianity had imposed values and
virtues, such as virginity and abstinence, which were of no value at all:
“In the Pagan North, no one would have understood the meaning or the
merits of virginity, not to mention the peculiar purity of an immacu-
late conception”—absurd dogma, but the logical consequence of the
reasoning described earlier.'®> Christianity had perverted everything:

It was necessary for it to demonize love and make it into a sin, through
taboo and eroticism. The Nordic sagas contain no trace of eroticism.
...[Indeed,] the eroticism and Roman Christianity of the monks
came and conquered together. They were fellow travelers and fellow
fighters, and this is still the case today.!¢¢

Christianity, by constraining the direct expression of desire, by de-
grading nature into hateful sin, had created perversion.

Catholicism, Monasticism, and Anti-Nature

The ultimate outcome of this anti-nature was monastic life, the ceno-
bitic existence that Christianity, the enemy of life, had elevated as the
high road to holiness: “The ultimate goal of a well-ordered life,” in-
veighed an SS textbook, “was to flee the world (celibacy, and in contem-
plative orders, the rejection of work).”'®” Renounced were sexuality,
nature, life. And contaminated by these Eastern doctrines, Germanic
man was lost:

Man learned to disdain the laws of life, for he had lost all ties with
nature and with life. The Churches convinced millions of members
of our people that our faith in an eternity here on earth was false, so
that countless men and women gave up becoming the parents of
healthy children for belief in a heaven that did not exist. The Churches
called our holy earth a vale of tears and made conception and birth a
sin and an offence.!®

SS publications repeated and circulated these critiques, explaining
that Christianity had made the Nordic race foreign to itself and had
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alienated it from life by convincing its members that the pure, imme-
diate life moving within them was wrong, offensive to a God that was
the enemy of nature and the body. The different branches of Chris-
tianity, Protestant and Catholic alike, were equally responsible for this
denaturing of the race. In an article titled “Artfremde Moral” (Morality
alien to the race), the SS journal Das Schwarze Korps targeted the be-
liefs of the Evangelical Protestant Church and its definition of original
sin as “not a sin one commits, but a sin inherent to nature, to the sub-
stance and the being of man.”!'®° This the journal qualified as crude and
intimidating stupidity, given the extent to which nature, in a man whose
blood was pure of all adulteration, was good and safe:

Here is the very opposite of what we believe, on German soil, to be
the foundation of worthy and moral behavior. We work from the
principle that each of us bears in his heart the moral touchstone for
good behavior and that each man must decide for himself what to do
and what not to do. Nature, and this also implies human nature, is
in our eyes holy and intangible, and we do not believe that a natural
feeling could ever be bad or sinful. The very concept of sin . . . seems
false to us and foreign to our being.!7®

In other words: “Our enemies speak of original sin, we speak of
original and hereditary nobility.”'’! Seen in this light, it was not sur-
prising that monasticism represented the very height of vice. Starting in
1935, Catholic orders and clergymen were targeted in Sittlichkeitspro-
zesse (morality trials), which denounced Doppelmoral (moral double-
speak) in which the body was condemned and chastity was encouraged,
while homosexuality and—above all—pederasty were tolerated. These
trials sought to find—if not generally to fabricate—well-known prac-
tices, and were widely covered in the press.'”?

With their black garb and their Jesuit-tinged talk of “corpse-like obe-
dience,” was the SS the organization best qualified to criticize the Chris-
tian religious order? Yes, for while it did define itself as an Orden, both
sexes were admitted to it: “The Church, in keeping with its negating
views of life, founded orders that were built” on the strict separation of
the sexes and “on the absence of marriage” and procreation. They had
“ripped out humans’ finest racial substance, and condemned them to
sterility.”!7® Unlike monastic orders, the SS mixed the two genders and
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brought the sexes together, so that they were positioned to fight for a
single goal, “to accomplish the will of nature” by securing the eternal
life of the race.!” The SS was thus a “community of families” whose
ambition was to recreate “the Germanic familial order.”17

Himmler repeated this tirelessly; during a speech he gave while
serving as a witness at the marriage of one of his officers, for example,
he proclaimed: “The SS is an order of National Socialist soldiers,
composed of Nordic men and a community of their families.” The two
necessarily went together, and the SS could not allow itself to be a
mere order of soldier-monks: “We would not be fulfilling the duties of
our will and of our activity if we did not include women. If we went
about our historical and human mission as a mere order of soldiers, we
would not meet our goal.” The SS had to be a “familial order,” and “it has
become custom to welcome the young wife into the SS,” which required
that she be “faithful and obedient to the SS, to the movement, and to the
Fiihrer.”176 The SS was a natural order that respected and promoted the
order of the world.

Thwarting Nature, Annihilating the Race

Anti-nature had triumphed in the cloisters and monasteries, where
healthy human beings, encouraged to pursue the worst forms of de-
pravity, were condemned to sterility; it had also emerged triumphant
in every society in which the churches had succeeded in spreading
their values. Well-meaning German “Michels” spouted their Christian
virtues, forgetting that these very virtues had been proclaimed and
passed on in order to kill the Nordic race.!””

Volk in Gefahr (A people in danger), a collection of writings on pop-
ulation decline and the disappearance of the German people, featured
an afterword by the influential author Arthur Giitt in which he ex-
plored the underlying causes of the phenomena that had just been de-
scribed in fifty terrifying pages by the book’s principal author, Otto
Helmut. For Giitt, there could be no doubt: if “the German people [were]
in the process of dying,” it was in large part because “natural selection
had been thwarted” by doctrines both deadly and foolish.!”® An attempt
had been made to annihilate the German people “by imposing upon
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it, through the ideology of the past thousand years, the moral impera-
tive to keep everything weak and sick alive.”!”?

These “suicidal dogmas” induced from an “erroneous and faulty un-
derstanding of life” had nearly wiped Germany off the face of the map.
Luckily, the Fihrer had not built his policy on this dogma. Instead, it
was based in science, and had discarded “internationalism of every
stripe, whether Jewish or [of the] international clergy,” not to mention
Bolshevism: the Nordic race had recovered its instinct and its authen-
ticity, and had once again begun practicing ethics and politics that
served life, instead of conspiring to bring about its own death, as had
been the case before under the iron fist of the rabbis and priests.'®° The
life of the race: “all other things must be subordinate to this, the sole
end of racial politics . . . our custom and lifestyle, including the familial
and sexual order.”!8! This meant breaking with Judeo-Christianity,
which had created an anti-nature, a counter-world, by substituting one
legal frame of reference (false, artificial) for another (real, natural). One
SS publication drove the point home in these terms:

Our Germanic ancestors, who were pure men, accepted the laws of se-
lection, for they had not yet been corrupted by these doctrines of pity,
which are false, and hostile to life. The false image of God promoted
by the churches succeeded in repudiating the divine laws of nature.
Church doctrine was consciously opposed to the will of nature. Once
it had been preached to the peoples that God had died on the cross out
of pity for the weak, the ill, the sinners, and those who were seeking
redemption, it was possible for a doctrine of unnatural pity and a mis-
guided humanness to demand the protection of the congenitally dis-
eased. It was even considered to be a moral duty to care for and nourish
everything sick, retarded, afflicted, and simpleminded.!s?

The contamination of states and public policies by these doctrines
was a catastrophe that “violates the order of life” and led to a “counter-
selection” harmful to the “vital substance of the race.”!®3 Before this
absurd encouragement of “life unfit to be lived,” the race had been un-
dermined by attempts to drain it of life through unnatural sexual
practices. That Christian teachings were hostile to nature could be
proven with a single fact: in addition to its attraction to death and the
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afterlife, to its disdain for flesh, Christian culture had divided Ger-
manic nature against itself, not only by separating body from soul and
the divine from the world, but also by dividing German from German.
The division of faiths had sundered the “homogeneous substance”
of the Nordic race into two religious groups.!8* The division was now so
great that—the ultimate absurdity—"“mixed” marriages between Cath-
olics and Protestants were forbidden by their respective clergies.'$°

Celibate priests refused to marry Catholic men to Protestant wives,
while thousands of young men and women cloistered themselves
away, refusing to offer their bodies and their genetic material to the
propagation of the species. It was only understandable that in the face
of this terrible violence, nature had avenged itself in the burgeoning of
homosexuality—a weapon of the Jews and the clergy to mortify the
flesh and sap away Germanic life force. This homophobic psychosis
and hatred of Christianity came together in the writing of Reichs-
fithrer-SS Himmler:

I deeply believe that all of these priestly types and all of Christianity
are nothing but an erotic Mdnnerbund (virile community) [intended]
to establish and maintain this bi-millenary Bolshevism. I tell you
this because I am very familiar with the history of Christianity in
Rome. I am convinced that the Roman emperors who eradicated the
first Christians were doing exactly the same thing that we are doing
with the communists. These Christians were, back then, the worst
dregs of Rome, the most repugnant Jewish element, the most dis-
gusting bunch of Reds.!8¢

To recapitulate: the Christians, converted Jews or souls led astray
by the messianic message spread by the Jew Saul-Paul, were the com-
munists of antiquity. In order to destroy Germanic Rome, they had
spread an egalitarian and universalistic message, while promoting
celibacy—and therefore encouraging homosexuality—in order to hinder
the reproduction of the Nordic biological force. The “Bolshevism of yes-
teryear had then had the force to grow on the corpse of Rome in its death
throes.”!%” To avoid perversion and homosexuality, it was necessary to
allow nature to speak, to actively ignore the absurd and unnatural pre-
cepts of the Church. Here again, Himmler proposed a simple and com-
monsense solution to the problem of homosexuality: “In the country,
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these problems are unknown,” for young men protected themselves
from homosexuality through early sexual practice, albeit extramarital.

In spite of the priest, in spite of Christian morality, in spite of re-
ligious teaching that has gone on for a thousand years, the boy goes
to visit the girl, tapping at the window. This is how order is reestab-
lished. So yes, there are a few children born out of wedlock, and two or
three old ladies in the village get their noses bent out of shape about it.
As for the priest, he is well pleased to have an edifying topic for his
Sunday sermon. This doesn’t keep the fellows from happily going
about their business as they always have, since the beginning.'88

This is how men naturally met women and German blood mixed
only with German blood, without any need to look elsewhere or en-
gage in homosexual relations: “All of this was natural. The order, back
then, was proper and dignified. It respected the laws of nature. Not like
today, when everything is done against the laws of nature.”!8°

What to do with these children conceived out of wedlock? Their fate
was not to be envied in a culture still steeped in petit-bourgeois taboos
and Christian anathemas against free sexuality. No matter—these
children ought to be cared for by the state, or, barring that, by the
NSDAP. If racially pure, they would be housed, fed, and educated in
order to preserve their good blood and to avoid any desperate recourse
to abortion, a crime against the race: “We abhor the vice of abortion,”
the SS proclaimed.’® Concerned for the fate of children born out of
wedlock, it invested considerable resources in them, offering room,
board, and health care to its happy parturients.!'®! Far from being the
stud farms that certain sensationalist publications painted them as, the
Lebensborn, created in 1935, were maternity clinics and homes for all
women in need, particularly women who had been the mistresses of
SS members.!??
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Restoration: Renaissances

THE YEAR 1933 DID not, in the eyes of its actors, mark a simple
change in head of state, but a veritable revolution, one whose aim was
to restore nature to its rightful place. In a speech on January 30, 1937,
in honor of the fourth anniversary of his accession to power, Hitler
spoke proudly of the triumph of blood over ink: “Throughout a seem-
ingly endless era, our legal life was troubled by the reception of foreign
ideas and by the lack of a clear understanding of what the law was. The
clearest example of this was our inability to understand the law’s true
end.” Its end was not “to protect the individual in his person and in
his property,” but to “help to preserve and to protect the people against
all of the elements” that threatened it: “Through this, we see that above
person and property, there is now, in our legal life, the people.”!

The people and its life: this was the law’s end, served by the renais-
sance of the original norm, which commanded that the law be aligned
with the law of nature, with biology. The nomos was the expression
and the realization of the bios: “bionomy” was now anything but a non-
sense word, and Lebensrecht (right to life) became a common term in
political, legal, and geopolitical discourse. This, then, was the true Nazi
revolution, in which members of its hierarchy, its intellectuals, and its
legal scholars took such pride:

To create a law that follows the laws of life, a law of the race, it is not
enough to add the word “race” into past legal systems. Legal relations
must be reorganized around a new nexus: the life of the German
people. The vital, racial law of the German people must permeate and
structure the law. A complete reevaluation must be undertaken.?

It was a Copernican revolution, according to Hitler, because the
legal, political, and mental universe had changed its center: “Discov-
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ering that the Earth turned around the Sun led to a revolution in our
understanding of the world. By the same token, the doctrine of blood
and race that we uphold will lead to a revolution in knowledge.”® The
revolution was not only an epistemological one; it was practical, eth-
ical, and legal, too: “Its only bedrock is the natural life of the people,
structured by the Nordic race. The only valid criterion is utility to our
people and its natural life.”* Hans Frank returned to this frequently:
“Law is what serves the people,” he wrote, with “people” here under-
stood to mean an organic and biological community.

Science (biological and medical) and law were in fact pursuing the
same end: “The goal of German science must be to do everything to
create the conditions for the eternal life of the German people” by “en-
suring that we have, at all times, a sufficient number of pure, racially
valid, and large families.” Of course, it went without saying, “the way
to achieve this is through the correct law (das richtige Recht).” It was
by “ensuring the eternal life of the German people” that German law
would fulfill “the original mission of the law: to serve living life [sic].”

State and Nature: Restoring Original Norms

According to Helmut Nicolai, the state, a “system of legal constraints,
was entirely unknown to the original Nordic peoples.”® They had gov-
erned and regulated themselves very well indeed, and with complete
autonomy and immediacy, because they obeyed the nature both out-
side and within themselves. The state had only appeared later on,
through default, and as a result of the first racial mixing, which had
clouded the mind of the Nordic race. The mixing of blood had deformed
all intelligence, leaving it without bearings: “Racial degradation having
dissolved all moral ties, individuals were connected only through an
external power, by the coercive figure of the state.” For those who wor-
shiped at the altar of state, who were legion in Europe in the interwar
period, “law is what state power commands arbitrarily.”” For the Nazis,

the law is an eternal and moral glory, superior to the state, which
cannot alter it. For others, power is the law. For us, the law is
power. . .. There, the law is what is posited in the laws—positum,
from which comes positivism. Here, law is what is in keeping with
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the eternal idea of the law . . . , which gives rise to our legal idealism.
For others, morality is completely disconnected from the law. For us,
the law is the expression of the moral order of the world.?

The state could hold just one function: “It does not create the law,
it limits itself to formulating it.”? The Nazi leadership’s repeated at-
tacks on the very idea of the state make more sense when examined
through this intellectual lens. Hitler’s famous speech at Nuremberg
in 1934, immortalized on film by Leni Riefenstahl, was a denuncia-
tion of the idea of state. And in Mein Kampf he wrote,

The state is only a means to an end. Its end and its purpose is to pre-
serve and promote a community of human beings who are physically
as well as spiritually kindred. Above all, it must preserve the exis-
tence of the race.!”

Institutions were subordinate to life; structure was subordinate to
biology:

We must make a clear-cut distinction between the vessel and its con-
tents. The state is only the vessel and the race is what it contains.
The vessel can have a meaning only if it preserves and safeguards the
contents. Otherwise it is worthless. . . . [Hitler] can consider the state
only as the living organism of a people, an organism which does not
merely maintain the existence of a people, but functions in such a
way as to lead its people to a position of supreme liberty by the pro-
gressive development of the intellectual and cultural faculties.!!

Wilhelm Frick, the minister of the interior, did specify that

the National Socialist idea requires that the state hold supreme
authority. But at the same time, it asserts that the state is a mere
means to serving the people, a tool that the party, the national So-
cialist Movement, uses to provide for the wellbeing and the life of
the German people.!?

Just as the NSDAP was less a “party” than a “movement,” the state
“must not become fossilized, but remain always and everywhere open
to the movements of life.”!3 Hans Frank pushed this idea even further:
“The state is a means in view to an end,” he repeated after Hitler and
Frick. But he added: “It is an agency (Anstalt) that serves the people.”1
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In the 1930s, Reinhard H6hn, who after the war would become one
of the fathers of a new discipline known as “management,” was one
of the theoretical architects of this decentralized, mobile, and ad hoc
notion of state. According to this view, the state was divisible into a
series of labile, flexible agencies that were as dynamic and responsive
as the old state was inert and burdened by its immutable density. This
deconstruction of the state horrified Carl Schmitt, who with his firm
grounding in Roman law, Catholicism, and pontifical summa potestas,
remained very Latin in this regard.

If political action sought to hew to life in order to protect and rein-
force it, it required instruments as fluid as life itself. Critiques of
statism and necrosis were a constant in texts and films. “Saint Bureau-
cracy is in charge here,” laments Robert Koch, the scientist played by
Emil Jannings in Robert Koch, Bekdmpfer des Todes (literally, “Robert
Koch, death-fighter”), when he realizes that the laboratories he has
been appointed to lead close at five in the afternoon.!® In his fight
against tuberculosis, Koch comes up against the combined forces of the
priests who denounce his experiments as satanic; of Herr Rechnungsrat,
an accountant who keeps reminding him to stick to the rules; and
of the big boss, Von Virchow, the “Pope of Medicine,” who opposes the
theory of bacillus infection and clings to the theory of internal degen-
eration. Two other celebrated films of the Third Reich, Carl Peters and
Kolberg, also told the stories of civil servants straitjacketed by written
rules and by death.

Cleaving to life, so that death did not strike at the quick of it: Achim
Gercke, a chemist and genealogist who served as an expert in questions
of racial heredity for the NSDAP, explained that “the law can only do
justice to life and can only make the laws of nature into law if it fol-
lows biological thinking.” To “think biologically means that we must
consider the structure of our race organically, rather than organization-
ally.”'¢ Again, traditional legal thinking, in its static formalism and
its focus on the state, had to be renewed and surpassed with an organic,
biological, and dynamic understanding of racial reality. The state, in
this context, did not appear to be the most efficient tool for governance,
because “it is an organization, and not an organism.”!”

Erich Volkmar, a magistrate and a high-ranking government offi-
cial, wrote extensively about the static/dynamic opposition in law.
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According to him, the “dynamic” was gaining ascendancy over the
“legal statism of the Romans”: “The Roman understanding is static . . .,
the Germanic is dynamic.” The Roman was rigid and restrictive: it
relied on the disembodied mechanism of an obligation to act that was
guaranteed by the state; the Germanic was natural and ethical: it re-
lied on mutual trust, “the bond of loyalty” (Treueverhdltnis) that ex-
isted among the parts.!®

Statism and rigidity were the consequences of the crazed abstrac-
tion that had governed late Roman law, which had been racially
decadent. As the (execrable) symbol and example of this legal rigidity,
Volkmar cited the “gold clause” or the “value conservation clause”’—
which stipulated that sums owed or outstanding were to be paid or
reimbursed at face value, rather than at their actual value. Use of the
clause had been widespread and rife during the hyperinflation that
raged in 1922-1923, and was (in)Jfamous for its power to magically
efface debt, to the terrible detriment of lenders. The very concept of
currency face value, when associated with the trauma of hyperinfla-
tion, constituted a powerful argument against the dangers of fiction
and legal abstraction. In the summer of 1932, Alfred Rosenberg wrote
an article condemning equations of monetary nominalism and legal
egalitarianism, in which he argued that “a mark is a mark, and a man
is a man,” as Falk Ruttke would later write.'” According to Volkmar,
“this rigid clause . . . is the expression of a static way of thinking.”?° To
say “a mark is a mark, even if the currency’s value has changed com-
pletely,” was an absurd and dangerous fiction. It was also, however,
a sign that the law had remained fixed by and in writing—in this
case by the face value of the coin, the note, or the debt. Rosenberg,
in denouncing the verdict of the Potempa Murder, wrote that “during
hyperinflation, this same ‘justice’ explained to us that a mark was a
mark. The foolishness of this ‘objective thinking’ has been paid for
with the lives of thousands of Germans and deprived the nation of all
its savings.”?!

According to Volkmar, a living law, a breathing law, had to be com-
posed of rules that were not “rigid, but flexible, so that they can be
adapted to the time and the place of the case at hand.”??



RESTORATION: RENAISSANCES 117

De-Judaizing Christianity?

If it was possible to align law with life, what about religious norms? In
the words of many a tormented racist since at least the end of the nine-
teenth century, it was “impossible that Jesus was a full-blooded Jew.”??
How indeed could one be Christian and also German? Did a German
of good stock and good race have any right to follow a Jewish prophet,
the son of the God of the Jews, born in Judea and a resident of Jordan?
This was a major question for racist and anti-Semitic groups.2* As they
recruited people into their ranks from nationalist and conservative cir-
cles, these racist groups showed themselves to be all the more eager to
save Christianity because of the real services it had rendered to the
wealthy and the powerful since antiquity. So how could the social order
be maintained if its transcendent guarantor was called into question?
This question became all the more and more pertinent and pressing
after 1933.

One answer was that it was possible to be Christian and German if
one were “Christian-German.” The Deutsche Christen (German-
Christian) movement drew from sources that dated back to the
nineteenth century to lend credibility and legitimacy to the idea of a
Christian and racist faith and a Christian-German church. The move-
ment, which developed from the right wing of the Protestant Church,
was embodied institutionally by the Reichskirche (Church of the
Reich), led by Bishop Miiller. It also had an intense intellectual life,
with leaders going so far as to found the “Institute for the Exploration
and the Elimination of the Jewish Influence in German Religious
Life.” At the head of this institute was the young and brilliant theolo-
gian Walther Grundmann. During his solemn investiture in Eisenach,
the city where Luther had translated the Bible into German, Grund-
mann described “the de-Judaizing of religious life as the mission of
German theology and the German church.”

Grundmann believed that the “German revolution” could not
take place without a “theology of the race.”?® Coopting Luther for the
cause, he claimed that the “Reform” had been “a return to itself for
the German soul” that presaged the revolution of 1933, which in turn
had come about as a corrective for the mistakes of 1789.2° The theolo-
gian recalled that “the beneficiaries of the French Revolution and the
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principal vector of its ideas were the Jews, for whom the ideas of 1789
threw the ghetto doors open wide,” and then emancipated them le-
gally. Only then had the Jews converted, the better to blend into post-
Revolutionary society, which they both inhabited and subverted. The
Jews had had themselves baptized and begun singing the praises of Jesus,
despite having hated him so much before 1789 that they had killed him!
In other words, Jesus was not Jewish. The hatred with which the Jews had
pursued him proved this: the Judaizing of Jesus dated back to the nine-
teenth century, and indeed it had been “since this era [of the French Rev-
olution and the emancipation| that the Jewish element had increasingly
taken over Jesus to its own advantage.”?’

During antiquity, Jesus had been closer to the Greeks than to the
Jews. Here, Grundmann based his claims in the work of the theolo-
gian Johannes Leipoldt, who in 1941 published Jesu Verhdltnis zu
Griechen und Juden (Jesus’s relations with the Greeks and the Jews).28
As an advertisement included in another work of Grundmann’s pro-
claimed, Leipoldt’s book showed how “Jesus’s actions were directed
against the Jews,” that “Jesus’s race was perfectly non-Jewish,” and that
“his thinking is in full agreement with that of the Greeks; that is, with
the intellectually dominant Aryan people of his era.”?® Jesus was
Aryan, and had thought and acted as an Aryan: this could be proved
by observing that superficially Christianized Jews had fallen back into
Judaism, whereas the Greeks, of Nordic blood, had converted to this
authentic Aryan religion. The thesis of the Aryan Jesus was not merely
the pious wish of Protestant theologians seeking to salvage what they
could of their church and their faith. Hitler himself was convinced that
Jesus was, at the very least, an Aryan bastard, that he had not been en-
tirely Jewish, and perhaps not even Jewish at all. In private, the Fiihrer
confided to his table companions, “Jesus most likely was not Jewish.
The Jews called him the son of a whore, the son of a prostitute and a
Roman soldier.”3? Three years later, Hitler reiterated this hypothesis,
this time in more detail:

Jesus certainly was not Jewish, because the Jews would never have
handed one of their own over to the Romans. They would have sen-
tenced him themselves. It is likely that numerous descendants of le-
gionnaires [from Gaul] lived in Galilee, and that Jesus was one of
them. It is, however, possible that his mother was Jewish.%!
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As was often the case, the Fihrer’s words echoed what was being
said elsewhere—words that hypermnesic Hitler, who kept a finger in
every pie, had read, heard, and retained. The idea that Jesus was Aryan
was an old saw that allowed Christians to reconcile their love of Christ
with their reverence for the Nordic race. It was in this spirit that the
NSDAP platform of 1920 professed the party’s commitment to “posi-
tive Christianity,” with which Hitler was slow to break, for reasons
both personal and politically opportunistic. It took until the mid-1930s,
when the Vatican expressed reservations about his laws on eugenics,
for the Fiihrer to break privately with the Christianity of his childhood
and to explicitly envision a future without Christianity. The “positive
Christianity” of the Nazi Party was defined clearly by one of the best
representatives of this Christian-Aryan sensibility, the lawyer Herbert
Meyer, who, in 1925, published a dense work titled Der deutsche
Mensch (The German man), an erudite volume devoted to “racist ide-
ology” and “the community of the German people.”

In it, Meyer wrote that “we, the racists, are the only ones who re-
vere Christ as he deserves,” by ceasing to consider him as a Jew and by
taking his message seriously.?? The author advocated a “circumcision
of the Old Testament to recast our faith.” The Old Testament, the
Jewish Torah, “certainly belongs to religious history, but it no longer
belongs to the living Christian faith. The God of the Jews is not actu-
ally the God of Christ.”3® The author did not deem it necessary to
expand on this point. Christianity had been mutilated by Christ’s
epigones—first and foremost the Jew Saul-Paul—who had made the
positive and vital religion of Jesus into a religion of death. No, man was
not guilty; he had not fallen. Quite to the contrary, he was continually
raising himself up in a process of “de-animalization.” No, Christ “was
not an ascetic. He lived with both feet firmly grounded in life and his
people.”3* While the SS saw itself as firmly anti-Christian, it softened
its message when it came to discussing Jesus Christ: in a circular,
Reichsfihrer SS Himmler himself stated explicitly that in courses of
ideological instruction, it was important not to cast aspersions on Jesus
by suggesting that he had belonged to the Jewish people:

I forbid that, in the context of ideological instruction, you allow your-
selves to attack Christ as a person, for such attacks, or the affirma-
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tion that Jesus might have been Jewish, are below us, and probably
historically inaccurate.?

The fact remained, however, that Jesus had spent more time on the
shores of Lake Tiberias than among the sand dunes of Riigen. In his
remarks at the opening of his institute, Grundmann addressed this
issue head-on: “[One] cannot deny that the Holy Scriptures . .. are a
portrait of the Jewish spirit [and that] Christianity well and truly has
roots that stretch back to Palestine.” This was why “historic-critical”
work was necessary. Through subtle racial exegesis, the divine and
Nordic wheat could be separated from the Eastern and Jewish chaff. As
a theologian and a historian, Grundmann raised the painful question:
to be certain, Christianity had been born in the land of the Jews, but did
“this undeniable moment truly belong to the essence and the truth of
the Christian faith?”73¢ Buoyant, ardent Grundmann was convinced that
serious work would make it possible “to call these outdated facts into
question”—so convinced, in fact, that he repeated this claim six times
in two pages.?” Grundmann invited his audience to “continue the Re-
form,” an intellectual exercise whose “goal is to distinguish the eternal
truth from its different historical occurrences”—such as the unfortu-
nate occurrence that had been Christ’s inopportune birth in Judea,
a detail, a mere accident, in the eyes of the truth and the essence of
Christianity.3®

The “Institute for the Exploration and the Elimination of the Jewish
Influence in German Religious Life” had a clear mandate: “As the Old
Testament does not have a monopoly on salvation,” it was necessary
to engage in a “scientific edition of the four Gospels that questions the
most accepted ancient traditions.”3® This work of “de-Judaizing” (Entju-
dung) the Christian religion was one of the battlefields on which Ger-
many'’s fight for survival against Jewish alienation and invasion would
take place:

In the fight that Great Germany has undertaken for its destiny, in
this fight against world Jewry and against all the forces of nihilism
and destruction, the work of our institute provides all the weapons
against religious alienation. . . . It thus represents a contribution to
the war effort by the German religious sciences.*0



RESTORATION: RENAISSANCES I21

The jurist Carl Schmitt was highly sympathetic to the German-
Christian movement (Deutsche Christen), and shared a similar ambi-
tion to de-Judaize the law. A Catholic himself, Carl Schmitt invited
representatives of Deutsche Christen to a major conference he orga-
nized in 1936 on the topic of “Jewishness in the Legal Sciences.”*' In
his opening remarks, Schmitt cited Mein Kampf twice. In it, Hitler
had written, “When I defend myself against the Jew, I struggle for the
Lord.”# Just as the Deutsche Christen were seeking to expel the
Jewish spirit from Christian history, tradition, and substance, Carl
Schmitt was seeking to liberate the law from Jewish alienation. In
1941, the Deutsche Christen published the Volkstestament, or the
“(New) Testament of the People,” which had been purged of all refer-
ences to the Old Testament, followed by a catechism with no Jews in
it and a completely judenrein psalter and hymnal.*3

Despite all these ideological contortions and polemical acrobatics,
the Deutsche Christen never fully succeeded in de-Judaizing Christ
and Christianity. Grundmann and his friends would always stumble
over that “undeniable moment” of the Jewish birth of Jesus, and over
the organic link between the Hebrew Bible and the New Testament—
which could not really be thought of without the Old. The SS greeted
these dialectical contortions with skepticism, mincing no words in its
assessment of the entire Deutsche Christen undertaking, which it
deemed a “failure.”**

Finding the Way within Race

The Reform, the “conflict of the faculties,” and then the “war of the
gods” had sown trouble and provoked chaos in German values. Luckily,
Germany had found the center of gravity for all normativity: race. Not
only did direct biological instinct indicate the path to follow, but race
was, in itself, both the keystone and the touchstone of all ethical and
legal norms: “National Socialism has placed the idea of race at the center
of its view of the world and of life. . . . Race is, in the end, the effective
foundation of every law enacted [since 1933].”4°

In 1941, Justus Wilhelm Hedemann, a professor of civil law at
the University of Berlin, published a report on “seven years of
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communitarian work,” carried out by a special commission of the
“Academy of German Law,” which he directed, and which had been
mandated to produce a “People’s Law Code.”*® Its goal was to replace
the BGB (Biirgerliches Gesetzbuch, the German civil code), not to “un-
imaginatively copy the codes of the nineteenth century: henceforth, it
is nature, and nature alone, which speaks.”#” In fact, this new code was
to follow two principles: “the supreme law is the good of the German
people,” and “German blood, German honor, and genealogical health
must be kept pure and protected. They are the foundation of German
racial law.”*® For such resolute enemies of codification and abstraction,
such an undertaking might seem strange. Let there be no doubt about
it, though: “the dynamic of legal life will be recognized” by the code,
which would neither constrain nor tether, but rather would serve as the
“bed” over which “life’s torrent” might flow. This was the metaphor
developed by Freisler, citing Hedemann: “Today’s legislation must be
the guidepost and the riverbed of the vital needs and the growth of our
race; it must make it a point of honor not to dam up the force of be-
coming, but rather to be a solid channel to reinforce and guide it.”*°
Moreover, this form of codification expressed and reinforced “the unity
of the German people” by fighting against the “the fragmentation of
our legal life,” which had for so long gone hand in hand with the scat-
tering of the Germanic tribes and a lack of national unity.>°

All normativity lived and lay in the race and in its innate values.
The norms of the racial community were “honor, fidelity, truth.” These
“fundamental norms were ethically meaningful”; to violate them was
“always a crime,” for, as their name indicated, they were the bedrock of
the community.>! All other norms were both secondary and subsidiary.
They were not fundamental, but rather only “ordering norms” that
served the simple purpose of avoiding harm in human coexistence.
Road rules were a case in point: “It simply matters that all drivers drive
on the right or the left.”>? The choice of direction and handedness had
to be made, but doing so was purely a matter of convention and had no
biological significance.

The “substantive values” of the German people were “race, soil,
work, community, honor,” the five pillars of faith whose specific
wording might vary, but which remained relatively consistent from one
author and one discourse to another. It is worth noting that none of
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these terms was ever actually defined by these legal scholars: mean-
ingful in and of themselves, they were repeated as a kind of incantation
that was both rhetorically effective and intellectually convenient. De-
fined vaguely (if at all) they left extensive room for interpretation, just
as, in judicial practice, Generalklauseln, or “general clauses”—so gen-
eral that they were never specified—were promoted as the alpha and
the omega of jurisprudence.®?

In reality, the contents of these five pillars of faith were of little
importance. Their value lay in their evocative power. Race, honor,
work, soil, and the community of the people were concrete realities,
not “anemic abstractions.”>* Unlike “formal values” promoted in the
past, such as equality or universality, which did not correspond to any-
thing tangible, these realities were “substantive values”: “The concept
of the people contains these values inherently. The mission of the law
is not only to protect formal values, such as the legal order or the work-
ings of the justice system, but also to extend its protection to these
substantive values.” It was by “resolutely turning its gaze to the sub-
stantive values of the German people” that “National Socialist legal
policy” would succeed in aligning “the necessity of the laws of nature
and human legal regulation.”>

(Legal) culture had to be folded back into the (moral) nature of the
German people. For justice to be reestablished and true law to triumph,
it was necessary to return to that hallowed time before history began,
before mixing and alienation. That original Germanity had had “a close
bond to nature and the natural.” Conversely, “the fact that our popular
German law became foreign to us may be imputed to historical evolu-
tion, and that alone.” Going back through time, diving into the depths
of the German soul and the racial instinct of the Volksgemeinschaft,
was enough to show that this “healthy people” possessed a “healthy
intuition of the law.” “True law” lay in the people alone; legislator and
judge had to turn to them, to interrogate and seek out their good sense
to produce “the organic alliance of the laws of nature and formal-
legalism”; that is, to formalize natural laws in human regulations and
judicial decisions.5¢

Finally, this law, which came from life, would serve life, and the
virtuous cycle would be completed: “Only starting from the moment
when the potentialities and the conditions imposed by the laws of
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nature on a community of people have found form in the legal order
can this order be useful to the life of the people.”>” The ultimate ex-
ample of the successful congruence of formal state laws and natural
laws was the prohibition of all mixing between German blood and
Jewish blood. Hans Frank, a devoted propagandist of the Nazi cause,
frequently repeated that the Reich had passed the Nuremberg Laws not
out of meanness, disgust, or even, God forbid, out of hatred for the
Jews. They were a necessity of the biological and historical context:
the Nordic race was wasting away, mixing, under ever-greater assault,
creating a present and urgent need to act. In such a context, the Fiihrer
wished to ensure that “the laws of the race, the constituent elements
of a people’s existence, finally become state law.”>8

The Nuremberg Laws were held up as archetypes. They were touted
as a text that merged and linked the natural necessity of biology with
the formal obligations of law as written down by legislators who had
finally understood their mission: to be nature’s scribes. These laws
were so natural that they actually contained nothing new. All of the
wisest and the most sensible peoples, the ones closest to nature, pos-
sessed strict racial legislation, as the legal historian Johann von Leers
sought to prove in Blut und Rasse in der Gesetzgebung (Blood and race
in legislation), published in 1936. Indians, Iranians, Spartans, Athenians,
Romans, the Medieval Germanic peoples—even the Jews themselves—
were strictly opposed to procreation with people of other races. All of
these examples, von Leers argued, proved that racial segregation was the
oldest and most widespread phenomenon in the world.>

The task of legislators and judges was set by nature, which in turn
had been revealed by the history of the original peoples. Frank con-
curred wholeheartedly: “Let us make sure that . .. the soul of our
people, in its greatest depths, be the essential contents of our legal life.
The soul of the people must be the soul of the law.”° Only then would
the norm serve life and be acknowledged and respected by the German
people. The definition of the law, according to Frank, was to be found
therein:

We, the National Socialists, understand the law to be the vital order
of our people, which develops from the foundations of our Germanic
race and whose goal is to protect our community against the outside
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as well as against internal threats, using rules acknowledged and re-
spected by our people.®!

Life to the People, Death to the Paragraph

Positive law as it was theorized and practiced in Germany before 1933
had been a catastrophe, an “immense burden of debt” left behind by a
past filled with mixing and alienation; it was a liability to be “liqui-
dated” in every sense of that word.®> The widespread reception of
Roman law from late antiquity, decadent and Judaized, followed by the
age of absolute monarchy, then by the French Revolution and its after-
math: all of this had made the Germans into “slaves of the paragraphs”
of the law. In the words of a publication by the National Socialist Asso-
ciation of German Legal Professionals: “The paragraph, that little
symbol, innocuous as it is on its own, which marks the ordinal succes-
sion of the articles of the law, has in the conscience of the people come
to symbolize a way of thinking about the law that is alien to life and
to reality.”63

This symbol was so hateful that it became the object of iconoclastic
action: during a Referendarlager, a summer camp for lawyers and mag-
istrates in training organized in Jiiterbog, near Potsdam, a scaffold
was built to hang a poor cardboard “§” in effigy. This event even made
it into the newsreels: the Deulig-Tonwoche of August 2, 1933, featured
a report explaining the camp’s purpose and the meaning of the sym-
bolic execution. The narrator opened with an account of how “educa-
tion for communal living” was one of the goals of the new state, after
which Staatssekretir Freisler explained how, for the first time, Hans
Kerrl, the minister of justice and Freisler’s hierarchical superior, had
had the idea of “preventing candidates from studying for an exam” off
by themselves. Instead of spending the summer straining their eyes
over law codes, they could be found “out in nature,” living “commu-
nally, among comrades,” learning to be “soldiers of National Socialism
and the backbone of the new State” instead of selfishly working for
their own material and personal gain.®* The news story closed with a
shot of the cardboard “§” swinging from the scaffold, while the “com-
rade” jurists sang of its death in the brilliant sunshine.®®> A photograph
in the federal archives of Lichterfelde shows Minister of Justice Hans
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Kerrl smiling, his foot on the base of the scaffold, surrounded by the
camp’s leader, SA-Obersturmbannfiihrer (attorney general) Dr. Chris-
tian Spieler, and his deputy, SA-Sturmfiihrer Heesch, the camp’s chief
administrator.°°

“Kill the paragraph so that the people may live: kill death (by ab-
straction) so that life may live.” Once again, this ferociously tautological
language was particularly effective. Frank, who so often rejected “the
purely formal world of empty commentary, of sterile work on paper,”
joined in the call to bury the paragraph, with pomp and circumstance.®’
As the head of the Reich National Jurists’ League, he urged government
officials to take the greatest liberties with the texts that they were sup-
posed to follow and that were supposed to direct their actions:

It is not the paragraph in the material and liberal sense that should
tyrannize life, no! We want the life of the nation to be the master of
the paragraph. . . . This means, comrades of the people, that the future
state will have to obey this principle: to preserve the bonds of the na-
tion is more important than to respect an article of the law in the
old sense of that term. This also means that nothing that hampers
the people’s growth can be considered as law; that the law is what
serves the people, and that anything that harms the people is the con-
trary of the law. It must be made impossible, on German soil, for
anti-German activity to benefit from the protection of German law,
to the detriment of the German people itself.5®

The death of the paragraph and the fall of the tyranny of the written
word would set the law free as it was conceived and exercised. After
centuries of domination, the written word was retreating, to the ben-
efit of life: death would lose its grip on the living.

The Renaissance of German Law

How could true German law be brought into the concrete practice of
jurists and courts of law? How could a renaissance of original Ger-
manic law be brought about? As we have seen, one had to be a legal
historian, a biologist of the race, as well as an ethnologist. And one
should leap at the opportunity to study the living Germanic law as it
was still being practiced—in England, for example.®”
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Armed with this knowledge, the next step was to entirely rethink
legal categories, in order to subvert and redefine them. It would be un-
productive to merely oppose current legal categories, Karl Larenz ar-
gued. Larenz, a widely respected jurist and a professor of civil law at
the University of Kiel, was universally recognized as one of Germa-
ny’s greatest academic talents. Starting in 1933, he devoted several
books to the “renewal of the law” (Rechtserneuerung), in which he fo-
cused on redefining the concept of the “person” and the “thing,” as
well as the relationship between the two.

According to German positive law as it had existed before 1933, a
“person” was said to be defined by his “freedom.” Larenz denounced
this “freedom” as utterly “abstract and negative,” because it was often
presented as protecting the subject from the state and from others.
Larenz asserted that freedom was concrete and positive. He argued that
rather than being linked to a status, a notion rooted in a static under-
standing of the law, freedom was a question of position, that of the
“legal position of the individual, who is no longer a person, but a con-
crete being-member”: “He is thus, for example, a farmer, a soldier, an
intellectual worker, a spouse, a family member, a civil servant, and so
on.”’® He did not enjoy absolute and inalienable rights as an abstract
person, but concrete rights linked to his station—and his function—
within the community of the people he served through his existence
and his activity.

Larenz argued against the fantastical concept of an abstract uni-
versal subject who was, etymologically speaking, unbound from all
ties to concrete reality (family, community, race). In its place, Larenz
proposed what he believed was a more realistic and serious alternative:
for jurists to return to reality as they could and ought to observe it,
which was that man was born into a community, and that his meaning
and existence were derived from his involvement in that community.
In this way, “each member of the community of the people is obliged
to serve the community in the role that the latter assigned to him” ac-
cording to his physical and intellectual capabilities. It was easy to
understand that the freedom enjoyed by a member of the community
of the people was no more or less absolute and abstract than his “legal
position” within that community: both were relative and concrete.
This radical redefinition of the person as a legal entity had implications



128 PROCREATING

for the relationship between people and things. Once, this relationship
had been known as “property.” It had been an “abstract power, [con-
cerning the] control and use of a defined object.””! An abstract and abso-
lute person, in other words, had absolute use of an abstract thing. Now,
on the other hand, an interconnected and concrete person had use of a
concrete thing relative to the needs of the community of the people.

Larenz cited the example of a farmer who was free to choose not to
harvest his crop if he enjoyed no personal benefit from doing so. There
was “no article of positive law that expressly enjoined a farmer to har-
vest.”7? If formal law as it had been inscribed in the laws and decrees
still made no provision for this duty, then Larenz argued that it was
necessary to appeal to “informal law.” This was the law induced from
the community’s life and needs, according to which “such a duty on
the part of the grower appears as an obvious imperative.”’? “Storing the
harvest in a safe place is of vital importance to the community of the
people, and this act is first and foremost the duty of a man to whom
the community has entrusted some of its land.”’*

These ideas were also developed, albeit more assertively and less
expressively, by Roland Freisler in Nationalsozialistisches Recht und
Rechtsdenken (National Socialist law and legal thought). The “phi-
losophy of law” that had predominated in the past was desperately
“abstract, rational, intellectual,” instead of being “founded in the con-
creteness of blood” and in the “life of the people.””> Thought was ab-
stract, couched in terms of law’s subject and the citizen:

It had been forgotten that behind this was the farmer and his farm,
the tenant and his apartment, the craftsman and his workshop, the
soldier and his mission, the factory and the community of men who
worked there. One thought in terms of “plots of land” understood as
“real estate”; in terms of “property” understood as the sovereignty
of a “man” over a “thing”; in terms of very general types of contract,
such as that of “hiring” and its variants, the “lease”—which might
concern a student’s furnished room, housing for the worker and his
family, a library loan, or the use of labor.”®

Against this absurd abstraction, which did not correspond to any-
thing real, it made sense to return to the concreteness of things and
beings: things had many natures and uses (a pen was not the same thing
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as a barn), and beings were assigned to a function within the commu-
nity that best corresponded with their natural gifts—all of which were
contained in their “legal position” (Rechtstellung) of farmer, soldier,
professor, mother, and so on. Each “legal position” assigned a specific
duty: “It is for this reason that the negligent farmer may see his land
taken from him, that the incompetent factory director may be dis-
missed, that the government official who forgets his duties may be
removed.”””

These considerations did not remain purely formal: this new theory
of law found legal and practical applications. When Freisler wrote that
a farmer not up to the task of farming could be deprived of his land, he
was referring to a disposition in the “law on inherited farms” (Reichs-
erbhofgesetz) of September 29, 1933, that made the use of farmland
contingent on the farmer’s successfully discharging his duty to the
community of the people, which was to feed it. The law stipulated that
an incompetent farmer could be evicted from his land and stripped of
the honorific title of “farmer.”’® Furthermore, on April 26, 1942, a “deci-
sion of the Greater German Reichstag” stated that “at the request of the
Fiihrer” the latter was “at any moment authorized, if necessary, . . . to
dismiss from his office, strip of his rank and his position ... any
German—be he an ordinary soldier or an officer, a low- or high-ranking
government official, judge, low- or high-ranking party functionary,
worker, or employee”—if he did not adequately discharge his duties.”

For Freisler, the example of property law (land law, in other words)
was an even better illustration of the redefinitions under way:

Upon closer examination, the legal relationship that we call property
is not a mere relationship between a person and a thing. . .. More
than that, it is a relationship between a proprietor and the other com-
rade members of the legal community [Rechtsgenossen].’0

It was not a direct relationship between a person and a thing—a re-
lationship that would enshrine “the limitless absolutism of a domina-
tion by the thing”—Dbut rather a mediated, triangular relationship that
existed between the owner, the thing, and the community of the
people.8! The “owner” was now a “faithful administrator” (Treuhdnder)
more than he was an absolute owner free to do whatever he chose with,
through, and to his thing: “Burning your own barn along with your
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harvest was permitted by our legal order, so long as the life and prop-
erty of others were not threatened.”®> This was no longer possible: “you
cannot do anything you want with your property”—and what was true
for a harvest was true, for example, of “an investment property.”$ The
true owner, in fact, appeared to be the Volksgemeinschaft, and it could
ask for accounts from the trustee, because “the community of the
people possesses an interest in all of this . . ., an ethical, cultural, and
political interest that underpins the role of the cultural institution that
we call ‘property.’ ’8* Since all institutions and cultural creations were
expressions of the conscious or unconscious will of the community,
property had an eminently communal purpose: it had been created for
and was devoted to the service of the Volk. Furthermore, added Freisler,
and contrary to the affirmations of the law and philosophy of law of
the liberal age, “ownership is not the unlimited domination of a
thing by a person.” Moreover, he pursued, “I am of the opinion that
the cultural institution of property exists for the community,” or Ge-
meinschaft, the law’s true subject.®® This opinion echoes many theo-
ries of the social function of property, from Aristotle to Thomas
Aquinas to Léon Duguit. But according to Freisler’s thinking, its func-
tion was racial: what the farmer did with his harvest was a question of
life and death for the race and for the Volksgemeinschaft, not merely a
question of the just allocation of shared resources and goods. Here,
ownership became a triangular relationship between the Treuhdnder
(trustee), the object, and the community, in which nature and the life
of the race were at stake.

Jus soli, land law, land rights—roots, nutrition, birth—all of these
now took on central importance, even more so because blood had been
separated from soil by the French Revolution and by the geographic,
demographic, and cultural changes it had brought about. Populations
and their land had been made mobile, fluid. What had once been stable,
immovable, and rooted was now labile: the immovable had become
movable in the Saint Vitus’s Dance of the Industrial Revolution. “Ag-
ricultural soil,” although it needed “constant care,” had become a
“transferrable asset” from which “a rapid profit” was expected, as with
a vulgar “packet of shares.”8¢ Because of the BGB, the legal expression
of this capitalist and liberal age, “the constancy of the soil has become
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a source of constant liquidity.”8” This monstrous phenomenon violated
nature, for as Darré lamented: “Liberal property law did not consider
ownership of a farm or a field any different from a movable property, a
share, and subjected it to the same legal regime and to the same estate
provisions.”8® In the face of such aberrations, which threatened the
life of the race, “National Socialist legislation seeks to reestablish
stable property law,” which would fix the land once again and bind the
farmers to it. Not only the “nutritive policy” of the Reich, but also the
“preservation of the peasantry as the source of the blood of our people”
depended on this.%”

Indeed, the entire focus of Darré’s 1929 book on the subject was to
establish historical proof of “the peasantry as the Nordic race’s life
source,” confirm that “in a Germanic state of nature, blood is main-
tained and developed only in the country,” and secure the idea that
“the blood of a people, so to speak, flows from the soil of its farms like
a bubbling, lively stream, while it drains away and runs dry in the
cities.”?® The law of September 29, 1933, “consecrated the unity of
the blood and the soil” by making “ancient custom and positive law”
consonant once more, as it had been “since time immemorial German
legal usage that the land and the soil were not to be counted as mov-
able property.”®! Property law was important in that “it decides the
manner in which the land and the soil are ordered with the biological
forces of the people.”*2 This view of property affected inheritance law:
if “the owner is the administrator in the community’s name” and if his
property was to serve that community, then, Heinrich Lange con-
cluded, the testation of land could not be left to the arbitrary will of the
owner alone: “The absolute dominion” over property, this “individ-
ualist understanding,” the “offspring of a feeble construction,” was al-
ready obsolete during the owner’s lifetime—and thus even more so after
his death.?® “The unlimited will of the testator” was no longer valid.”* It
was as invalid as a civil code that idiotically and mechanically privi-
leged the most distant cousins, even if they were total strangers, over
the devoted nurse who had cared for the invalid until his dying breath.?
Distant cousins, once gratified by the arrival of good fortune in the form
of a solicitor’s letter, now had to step aside for the state; that is, for the
community of the people:
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Beside these relations, or behind them, is the community, the state.
The rights that it may assert over inheritance are not based, as liber-
alism pretends, on fiscal greed, but upon the highly moral idea that
the community of the people, which made it possible for the testator
to act and to enrich himself, is closer to him than are indifferent and
distant relations.”®

This thesis was one of the arguments of Veit Harlan’s famous film
Der Herrscher (The master), released in 1937, which featured a keenly
written screenplay by Thea von Harbou.?” In it, Emil Jannings played
Matthias Clausen, a worker who by hard work and merit has become
the owner of an enormous foundry, with 20,000 employees working
under him. The film’s hero is surrounded by vultures: his board of di-
rectors whines that the factory is not earning enough dividends, while
his family keeps a greedy lookout for the first signs of old age and the
long-awaited moment when the great orgy of inheritance can finally
begin. Clausen rails against the board of directors for their “abysmal
egotism” and reminds them that they “work for the community of the
people,” not “to make percentages.” And when his family try to have
him placed under the care of a guardian so that they can become his
trustees, he stands up to them by writing a will in which he leaves his
fortune and his factories “to the state, and, in so doing, to the com-
munity of the people,” as he proclaims in a long closing monologue that
stuns the villains and the mercenaries. No one in his family is worthy
to serve the interests of the Volksgemeinschaft. Clausen (played by Jan-
nings), who “remained a worker,” declares that he is certain another
man like himself will rise from the ranks and show the “genius” nec-
essary to run the Clausen factories. No other member of his family
possesses this genius—in this bear garden of dullards and ectoplasms,
each one is more lily-livered and pathetic than the rest. He reserves
special scorn for his son-in-law, a particularly hideous and malingering
““Herr Professor” who married his daughter to assure his own comfort-
able retirement:

I leave my possessions to the state; therefore, to the community of
the people. I am certain that, from the ranks of my workers and em-
ployees, from among those who helped me to build my business, a
man will rise who is called to pursue my work. He will come from
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the blast furnaces, he will stand up from the drawing tables, the lab-
oratory, or the work benches. I will teach him very little: things that
a man departing teaches a man arriving—a man who is born to be a
leader (Fiihrer) needs no professor to improve his own genius.

The Fihrer had been naturally selected.

Bringing the Law to Life: The Role of the Judge

Despite the intense legislative activity—regulatory activity, in fact—
of the Nazi regime over its twelve years in power, despite the many
successive editions of the Reichsgesetzblatt (the Reich’s official statute
book or law register) that were published, the accumulated volume of
Nazi legal texts still was much less than the laws and decrees it had
carried over from the Kaiserreich and the Weimar Republic. The re-
gime’s plan had been to create a legal system that was uniquely and
entirely National Socialist, but this was a difficult undertaking. No
matter how harshly the jurists working on the “renovation of the law”
spoke about the written law, of “positivism,” letters, and “codification,”
a new legal system meant new texts and new codes. In the interest of
time—and, beyond that, because it was not actually legislatively perti-
nent to do otherwise—administrations and judges were invited to
adapt existing positive law to the new principles.

In the central and eminently political case of criminal law, State
Secretary of the Reich Ministry of Justice Roland Freisler dismissed out
of hand the idea of a new criminal code. Judges were simply to renew
existing law through judicial and praetorian practices that were in
keeping with the spirit of the National Socialist revolution. Writing
down laws would not only be long and tedious, it would also be silly:
to be riveted to the fixed letters of a paragraph was an outdated atti-
tude that imprisoned the reader in the past, in the moment when the
letter had been written, and “The people does not live in the past, but
in the present.”®® Life was in constant “evolution,” perpetual “combat,”
a surging welter of events and situations that no legislator could pre-
dict. Judges were invited to practice “analogy,” which represented an
“emancipation from the law itself.”*?

Judges were also invited to “immerse [themselves] in the soul and
the conscience of the people, which is the original wellspring (Urquell)
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of the law.” Because the Fiihrer, as the embodiment of the people and
its representative, was the one who best understood and was best able
to formulate the spirit that inhabited and defined the German soul,
judges were also, naturally, to “plunge into the will of the Fiihrer.”100
Judges were to base their practice on the law’s four cornerstones: gen-
eralklaussel, or “general clauses”; the party’s platform; the Fihrer’s
will; and “good common sense.” These “general clauses are: good faith,
good behavior, serious grounds, the payment or non-payment of a ser-
vice, the greater interest of one of the two parties, public good, public
order.”19! The basic notions of a pared-down, essential, original law,
with general clauses such as “good faith, good behavior, etc.,” as Carl
Schmitt wrote carelessly, had a great advantage: they made it possible
to “effectively change the entire law without needing to modify the
least ‘positive law.’ 102

The party platform was also elevated to the rank of “general clause.”
Judges, wrote Freisler, should “rule according to an interpretation of
the law induced from the National Socialist worldview.”19% This world-
view was also expressed in the Fiithrer’s speeches, words, and instruc-
tions: because he was the faithful interpreter of nature’s laws, Hitler’s
will was also a source for the law. Finally, “good common sense” bound
the first three clauses together: the “general clauses,” which were the
founding principles of the most basic law; the NSDAP platform; and
the Fithrer, who expressed the superior interests of the Volk—all of this
derived from good common sense, the trustworthy intuition of the
German people.

It could never be forgotten that “the source of all law is the moral
conscience of the German people.”1* The administrative judge Robert
Barth recalled this during his doctoral defense at the University of
Hamburg in 1940, for a thesis on the subject of “good common sense in
criminal law.” The “pure feeling of the people” was the bedrock of the
law, because the “community of blood” that bound Germans of good
race together produced a community of values: “Racial identity . . .
produces the same moral sentiments and the same ethical values” in
everyone. The law’s mission was to serve and protect this “commu-
nity, unified by the same blood and . .. by the same ethics, which
forms a vital organic unit.”!1%° The community, rather than the indi-
vidual, was now at the center of legal and judicial life. The law’s ob-
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ject and subject was the community and nothing else; it was the
community that acted and judged. By relying on the “pure feeling of
the people” and on good common sense, the judge made it possible for
“the law to be created and uttered from the spirit of the people,” and
for the people, without mediation, to be the judge.'® The judge and the
court of law, by calling on “the moral idea that lives within the people,”
and on the “basic, innate moral and legal values that live in the people’s
conscience,” were merely “making concrete,” to use legal theorist Karl
Larenz’s language, what was already present but had not yet been
formalized.!%”

Larenz’s theoretical writing paralleled the practice of such jurists as
Freisler or Barth. What he called “formalized law” (geformtes Recht)
was necessarily always insufficient and incomplete. No mind was om-
niscient, even that of the wisest of legislators, and no one, therefore,
could think of and predict life’s every occurrence and its infinite con-
figurations—it was life, after all, “this constant river that carries all
phenomena.” In judicial and jurisprudential practice, the judge’s re-
course to these four new sources of the law required that he engage in
two simple praetorian practices: “Analogy, which draws from the coher-
ence of existing laws,” and “concretization, which draws from the non-
formalized law of the community of the people.”1%® Examining the case
before him, the judge ought to ask “whether the conscience of the law
that lives in the bosom of the people . . . would understand and accept”
his decision.!®” To Larenz, “the law’s function,” particularly in its prae-
torian exercise, was “to extract from the community of the people the
order that inhabits it and is unique to it.”!'9 Larenz nodded to Carl
Schmitt in a footnote citing Schmitt’s Uber die drei Arten des rechtswis-
senschaftlichen Denkens (On the three types of juristic thought) and his
“concrete order thinking,” which informed Larenz’s own approach.!'! In
thinking in this way of the law and its practice, “certainly, we appear to
lose some of the logical coherence of the system,” but “we gain in prox-
imity to life and therefore in true justice.”!1?

A judge acting in this way would become the guardian and the prac-
titioner of the people’s law. The approach that Larenz and Freisler
were proposing was simple and swift, and in this way close to life,
because it would “fill in the lacunae of the laws” as they currently
existed—lacunae that had been revealed by the National Socialist
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revolution. Before, no law had required a farmer to harvest his crop
to nourish the people. The judge was now there to keep watch, “by
recourse to the informal law of the community, and by making this
law concrete” through a firm judicial ruling, where once it had existed
only as an idea, an intuition, and an instinct.!!3

Otto Thierack, who became Reich minister of justice in Au-
gust 1942, following Giirtner’s death in January 1941, concurred with
Larenz and Freisler in a column in the Vélkischer Beobachter:

The best judge is the one . . . whose decisions embody [sic] the legal
sentiment of the people. Positive law must certainly help him in this,
but it must not dominate the judge and make him lose all connec-
tion with his people’s sensibility. The law is life, not the rigid shape
of a juridical idea. To state the law is to put a vital justice into prac-
tice, not to perform exegesis of written texts. . . . Each judge is invited
to come to me if he believes that the law requires him to hand down
aruling that is hostile to life. . . . [ want, in every judge’s decision, to
recognize a German man who lives with his people.!'*

However surprising it may be to see a minister of justice inviting
judges to emancipate themselves from the law, even to blithely trans-
gress it, such a written injunction becomes far less disconcerting given
what we know of the concept of law that the text employs, and from
which it derives its meaning. Really, Thierack was only echoing all that
we have read in the present chapter. He was in fact hewing quite faith-
fully to the ideas Hitler had laid out as a newly elected chancellor in 1933:

Our legal system must first of all serve to preserve the community
of the people. The life tenure of judges must be balanced by elastic
jurisprudence, for the good of the community. It is not the individual
who is the center of concern, but the German people.!®

The Fiihrer’s decree nominating the new minister in fact specified
that Thierack’s mission was to “construct a National Socialist legal
practice” and that he “could, in so doing, free himself of positive law.”116
This invitation did not go ignored. In the end, wrote the jurist Hans
Fehr, “all common law is empirical law. Law on a case-by-case basis.
Casuistry.”! Did this mean that judges had been relieved of any obli-
gation to obey norms that were external to their free will and their own
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pleasure? Did it mean that society was headed to legal confusion or the
arbitrary will of the praetor? Not at all: judges, in their exercise of what
Bernd Riithers called “infinite interpretation,” were obliged to do so
on the basis of the four sources of the law described above.

While German society was happily evolving from “fixed law” toward
“law on a case-by-case basis” (Fallrecht), there could be no question of
falling into the capricious and discretionary excess of Freirecht, the
“free law” theorized by Ernst Fuchs at the beginning of the twentieth
century.!'8 For Freisler, “the school of free law” was a touchstone of “an-
archists determined by their blood, of Jews.”!!® While Freirecht certainly
liberated judges from written and fixed norms, it did so only, Freisler
believed, in order to enshrine the sovereign individuality of a judge
unbound from any norm at all, which led to “legal chaos, the death
of the law.”!20 It was out of the question to uphold “the law of the qadi
[Islamic judge].”!?!

To see (and to remember) what Germanic Fallrecht had been, it is
necessary not only to dive back into the race’s past, but also to look to
the English justice system. The Germanic Anglo-Saxons, protected
from the ravages of legal and religious Romanization by their insular
existence, had remained faithful to the ancient Germanic vision of the
law. Thus, Hans-Otto de Boor, a professor of civil law at the Univer-
sity of Leipzig, advised his colleagues in the “Academy for German
Law” to study British legal practice, with its “essentially German tra-
dition,” and which “emanates from the very same sources from which
we wish to draw again today.” While the “German people has distanced
itself greatly from its law,” the English had remained faithful to their
racial culture. Whereas in Germany a “trial has become an act of
paper,” English rulings examined special cases “clearly and simply,
without juridical quibbling.” English jurisprudence was thus “worthy
of a realist novel” and “reveals a very living [sic] juridical life.” It con-
stituted “a service rendered to the living life of our people,” while the
path Germany had chosen, that of codification, of carping, and of
writing, “turns us away from the living life of our people.”!?? To be
close to the life of the people, the judge himself ought to be a full-
fledged member of that people. Who indeed knew better the natural
order expressed by the life of the people than the people itself2 Who
could be more faithful to the innate moral and legal instinct of the
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German people than someone who had not been acculturated and
alienated by legal studies? Some jurists jumped on this bandwagon,
blithely undermining their own profession by demanding popular ju-
ries, and even popular judges. The legal historian Herbert Reier went
so far as to note in a seminar given at the National Socialist Associa-
tion of Legal Professionals that “the profession of judge” had emerged
as a field during an unhappy period Reier dubbed the “Carolingian
alienation,” which he believed was an era of intellectual subversion
caused by the importation of the Christian faith and late Roman law.!??
Before the advent of this professional specialization, which grew from
the increasing complexity of legal matters—which had ceased to be in-
stinctual and had become a matter of knowledge—every Germanic
man had been a judge. Since then, sadly, “jurisprudence is no longer
drawn from the sentiment of the people, but relies on the dictatorial
will of the sovereign,” to whom judges were bound and subject. Even
so, the author remarked shrewdly, “our people does not tolerate any dic-
tatorship,” above all that of judges and their abstract codes.'?*

All dictatorship had been prohibited; the Fiihrer himself had ex-
pressly forbidden it. One would be mistaken to believe that simply
because the Third Reich had shaken up a few ingrained habits, it was a
regime of satraps or goldfasan (party bigwigs, or literally, golden pheas-
ants). Very much to the contrary, in fact; the arbitrary will of codes, ju-
rists, and absolute monarchs was now a thing of the past: “Adolf Hitler
has, since the first day he came to power, clearly stated that he did not
want an arbitrary regime, but a National Socialist rule of law.”12°

To create a true justice system, of and for the people, profes-
sional judges ought to be brought together with “lay judges” or “non-
professional judges,” whom some wrongly called “popular judges” (as
“if the professional judge was not just as much a popular judge” when
he ruled in accordance with the people’s good sense).!?¢ That legal
laymen now sat in courts, no longer only as jurors but also at the mag-
istrate’s bench, was one of the great and noble advances of National So-
cialism, and it was a move inspired by a precedent in the history of
Germanic judicial institutions. It was indeed the “municipal magis-
trate of ancient German law,” a citizen assessor of the courts, who had
inspired the idea of including laymen in the Tribunal of the People cre-
ated by the law of April 24, 1934, a special jurisdiction that would, as
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time went by, include nearly all crimes and misdemeanors.!?” It went
without saying that this assessor had to be “of Aryan blood” and a man,
for—and this was the only explanation advanced—"“good sense de-
mands that a man, and only a man, sit as a magistrate.”!?8

Himmler, speaking before the “Academy of German Law,” recom-
mended the reinstating of “justices of the peace, an old institution that
has already existed for millennia within our people”: “The justice of
the peace could judge without written law, judge as an honest man, as
a man who lived his life among the lives of every man, and who ruled
in keeping with the law and good common sense.”!??

The special tribunals created by the Erbhof law of September 29,
1933—courts with the competence to strip a farmer of his land and his
title of Bauer (farmer)—were composed of both professional magistrates
and farmers. A simple man who was full of good sense was naturally
just, as the ancients instinctively knew: “The protection of the Ger-
manic life order was assured not by the paragraph, but by a guardian
of the law (Rechtswahrer), who acted in accordance with the laws of
the race.”130

Who Has the Right to be Born2 The Question of Sterilization

Meditating on one’s essence, returning to one’s birth, and entering
anew into communion with nature and its laws—these were the se-
crets of Germanic life:

National Socialism is always a meditation on the essence of the
German people and the accomplishment of what the best represen-
tatives of our race have always wanted to do . .. : to protect and to
make possible the life of the German people according to forms in
keeping with our race, for the centuries of centuries.!3!

This noble intention was realized through the careful stewardship
of births and a policy of selection that finally reestablished what pri-
vate charity and public health policy had prevented: the elimination
of all nonviable substance.

The sterilization of individuals whose reproduction was not desir-
able was mandated by law on July 14, 1933. The first article of the law
stipulated that “anyone with a hereditary illness may be rendered



140 PROCREATING

sterile by means of surgical intervention if scientific medical experi-
mentation has established a high probability that his descendants will
suffer from hereditary physical or mental disorders.”!32 State eugenic
policy was rigorously scientific: medicine, through numerous studies,
had established standards for diagnosis based on an extensive series of
cases. This series made it possible to formulate “probabilities” that
formed the basis of a prognosis, and the decision to intervene was based
on this prognosis. The decision to sterilize or not was made by a spe-
cial court also created by the law. “Hereditary health courts,” or EGG
(Erbgesundheitsgerichte), were composed of three members, a judge at
the first level of jurisdiction assisted by two doctors.!3® These courts
were set up in every local or district court (Amtsgericht). As the pre-
amble to the law explained, “any resemblance to a criminal trial shall
be avoided,” since the unfortunate persons in question were diseased,
and required support and treatment, not punishment.!3* The hearings
were closed to the public, which allowed the witnesses, particularly doc-
tors, to speak freely, without having to worry about patient confidenti-
ality obligations or “professional secrecy.”!?> A heredity health court of
appeals was set up in each appellate court.!?¢ Its decision was final and
could not be overturned. Appeals, which had to be filed within a month
of the initial court decision, could only be for suspension. An amending
law issued on June 26, 1935, hardened the provisions of the initial law,
reducing the period of appeal to fifteen days and specifying in its tenth
article that the decision to sterilize a pregnant woman “may” be accom-
panied “with the concerned party’s consent, by a termination of the
pregnancy, unless the embryo is already viable”; in other words, after
the “sixth month.” These provisions were, evidently, coercive in nature:
“From the moment that the court has definitively ruled for sterilization,
it shall be carried out against the patient’s will when required,” if neces-
sary “by the employment of immediate constraint.”!%”

This violent measure, to which 400,000 people fell victim in twelve
years, was presented as the most humane possible solution to a serious
public health problem, the claim being that the survival and reproduc-
tion of diseased beings was unnatural: unassisted by either charity or the
state, they would have been eliminated by nature anyway. Indeed, the
law’s instigators never failed to show compassionate consideration for
the “diseased.” In this vein, Falk Ruttke, one of the fathers of the law of
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July 14, 1933, who would go on to hold the chair of “Race and Law” at
the University of Jena, declared to a conference of the International Fed-
eration of Eugenic Organizations, in Zurich on July 20, 1934:

Everything should be done to avoid the conflation of the genetically
diseased with the criminal. To be diseased is not a shameful thing,
but it is incompatible with our moral understanding of the transmis-
sion of genetic disorders to generations to come.!®® .. It is for this
reason that in the law for the prevention of hereditarily diseased off-
spring, we have avoided saying anything at all regarding the castra-
tion of criminals [as the Law of November 24, 1933, would require a

few months later].1¥?

After all, Walter Gross remarked, these elements still belonged to
Germanic biology. Their hereditary defects meant that they were de-
prived of their race and had become degenerated (entartet), meaning
that they must be treated in a manner that ensured they “would be ex-
cluded from hereditary transmission.”!*? This did not mean that they
ought to be despised, because they could not be held responsible for
their wrongs. And while they were certainly not useful elements, they
ought to be granted compassion and respect for the sacrifice they were
making by renouncing procreation. People who “within our own people
must be eradicated,” were “victims of the fate of being hereditarily dis-
eased”; in other words, they were “bearers of a genetic makeup that
made them unable to perform for the nation.”!#!

Such a hereditarily diseased person is not a bad man, nor is he the
object of our recrimination or mockery, but a poor devil who is just
as respectable as we are and to whom nothing but an incomprehen-
sible fate has assigned such a burden. [Obligatory sterilization is] a
real sacrifice . . . that state and legislator demand of him. He there-
fore has a right to our respect. He has the right to be treated with
respect and decency . ..and perhaps doubly so, because of his
sacrifice.'*?

Some, such as Ernst Riidin, did not burden themselves with com-
passion, and refused any concession to “humaneness” or “humanity,”
arguing that that was not the issue at hand. The problem of the repro-
duction of diseased persons was not a moral one; there was no ques-
tion of value judgments—it was a scientific, factual matter. Rather than
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awakening empathy or pity, it ought to mobilize reason: “In all ques-
tions regarding procreation among the hereditarily diseased, we must
get over this supposed ‘humanity.’ ”143 A doctor carrying out his pro-
fession had to employ reason, and could not allow himself to be car-
ried away by inappropriate feelings: “Just as the astronomer must
employ the knowledge of his science when he is determining whether
the Earth turns around the Sun or vice versa,” biologists or doctors
“not only have the right, but the obligation”—even the “sacred obliga-
tion,” since it transcended individual destiny—to apply the conclu-
sions of their science.'#*

Mostly, though, rhetoric tended toward compromise and avoided
head-on confrontations with the moral sentiment of the German people.
Negative eugenics was therefore generally presented as the highest form
of moral action. It was the argument most often mobilized in the long
campaign to promote the law of July 14, 1933, and the practices of the
EGG. The SS journal Das Schwarze Korps, for example, featured an ar-
ticle titled “A Humane Law,” elaborating on its title as follows:

The German people must be firmly convinced that this is an authen-
tically humane act. No longer will thousands of families have to
suffer the unspeakable and to reproach themselves for the rest of their
lives. As for the German people, it will in this way spare millions of
people who will find better work elsewhere.!#> This law is a first step
towards the healing and the strengthening of our people.'*¢

These few lines were the core of the argument being mobilized. The
law, which at first glance was harsh and severe, in that it mandated
the violation of patient integrity, both physical and moral, was in fact
the kindest of laws. It was kind to the families of these unfortunate
humans, who would be saved from future generations of diseased in-
dividuals. It was kind to the German people, who would be liberated
from the psychological and financial burden of these useless and suf-
fering beings. And it was kind to the diseased themselves, who would
have the satisfaction of knowing that their pathologies would not be
transmitted to their innocent offspring; in other words, they would not
be inflicting on others what the lack of foresight and irresponsibility
of prior generations had inflicted on them.
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The adjective “humane,” systematically employed in these
arguments—in both forms, human and menschlich—was an intriguing
choice: if the only true and valid humanity was Nordic humanity, any-
thing that contributed to its amelioration and protection necessarily had
that quality. Indeed, the inhuman and the immoral were not what one
might believe them to be: anything that opposed virile and resolute ac-
tion was immoral—reproductive laxity, anti-eugenic negligence that
misunderstood and violated the laws of nature, for example. This was
Minister of the Interior Wilhelm Frick’s explanation in a speech deliv-
ered to the first meeting of the “Expert Committee on Demographic and
Racial Policy,” which he convened in June of 1933: “This kind of modern
humanism and social welfare for the diseased, the weak, and the infe-
rior was a crime against the people, because it was leading to their
doom.”'*” Science was the trustworthy response to such dangerous fool-
ishness; it was necessary to reconcile reason and pity by forging a supe-
rior moral system, one more honorable than the old moralistic saws of
priests, pastors, and finicky churchgoers of every stripe:

The science of heredity . . . gives us the right, but also imposes on us
the moral obligation, to exclude the hereditarily diseased from pro-
creation. We do not have the right to allow ourselves to be diverted
from this duty by a poor understanding of brotherly love or by reli-
gious reservations, which are based on the dogmas of past centuries.
To the contrary, it should be considered as going against Christian
and social neighborly love to knowingly allow the diseased to repro-
duce, [as they] will pass on infinite sorrow to their loved ones and to
future generations.!48

Not surprisingly, the preamble to the law of July 14, 1933, presented
its contents as “an act of brotherly love and of foresight for future gen-
erations . . ., a truly kind act for families touched by this disease.”!4?
Morality was not necessarily what it seemed to be at first glance. The
focus was not the individual, but all that transcended the individual,
all that gave meaning to individuals and allowed them to exist. This
holistic view was key to understanding the Nazi message:

It is foolish to allow the incurably diseased to irreversibly contami-
nate healthy men. Such humaneness destroys hundreds in order to
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avoid harming a single individual. Forbidding defective individuals
from giving birth to other dregs is the very definition of rationality and
constitutes, if planned and carried out, humanity’s most humane act.!>°

An SS publication commented, “That which is moral is that which
benefits the racial preservation of the German people. That which is im-
moral is that which interferes with the preservation of the race.”!*! Eu-
genics prevented the suffering of the diseased, of those around them, and
of their racial community. It also ensured that their pathologies would
not be transmitted to innocent future generations, thus avoiding future
suffering. What could be more compassionate than that? Gross railed
against people who professed to promote Christian charity: what good
was a pity that produced more objects of pity? It was nothing less than a
perversion, producing the very object it deplored, the very cause of its
unhappiness: “True compassion seeks to prevent suffering and misery.
This has far more value than coming and crying after the fact.”152

In the context of twentieth-century Western society none of this was
cynical, contradictory, or exceptional. Although France and England
had no eugenics laws, reasoning of this sort had been common in those
countries for decades; the United States, Switzerland, and the Scandina-
vian countries had all passed laws for “racial improvement.” Germany
was no exception, and in fact, it had not been the one to make the rule.
Eugenicist discourse had intensified in Germany after 1918, however,
following the demographic disaster—and what was often referred to as
the counter-selection—of the First World War, which had destroyed the
very best. The Nazis were not at all isolated in their views; consequently,
for many eugenicists 1933 was an opportunity, much more than a revela-
tion: in the 1920s there had been many indictments of “empty human
envelopes” and “useless existences” and pleas for the “legal sterilization
of the diseased.”!>® These were often supported by the churches them-
selves, as was the case of theologian Joseph Mayer, whose 1927 essay
on eugenics was blessed with the imprimatur of the Fulda Bishops’
Conference of the German Catholic Church.'>*

For any eugenicist, the only relevant outlook was a holistic one. The
subject of their ethics was the German people—the race, not the indi-
vidual. All acts had to be carried out with reference to the group, rather
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than the individual; to the whole, rather than the part. Joseph Goeb-
bels, for example, drew a clear distinction between the holistic ethic
of the strong and the individualist morality of the weak:

We do not start from the individual. We do not believe that the
starving should be fed, that the thirsty should be given to drink, that
the naked should be clothed. These are not valuable motives in our
eyes. Our motives are of an entirely different nature. They may thus
be summed up in a lapidary manner: “We must have a healthy people
to dominate in the world.”!5

Gross continued in the same vein, taking those who preached pity
at their word: “There are also duties of compassion and humanity
toward healthy forces and healthy peoples.”!>¢ Why think of the weak
and the ill all the time? Why was there never a thought for the healthy
forces that were being weakened and contaminated by the preserva-
tion of the degenerate and pathogenic elements among them?

And then again, what was the end goal? In July 1933, the weekly
journal Neues Volk, published by Rassenpolitisches Amt, the NSDAP
Office of Racial Policy, warned its readers of the limits of pity. The issue,
published as the eugenicist law of July 14, 1933, was being passed, fea-
tured a charming cover image of the Pimpfe (the first sections of the
Hitler Youth) assembled around a Christian roadside monument as its
gigantic wooden cross went up in flames. The journal was not joking
around: “The life of the nation is a question” that implies certain “rights”
and “duties” on the part of the legislator.!'”” While the law of July 14, 1933,
may have shocked a few people with more delicate sensibilities, it was
“nonetheless obeying prescripts of natural morality,” since “the current
situation is unnatural and shows the revolt of man against the eternal
laws of nature.” The National Socialist leadership, by enacting this
kind of legislation, was merely “restoring the natural order of things.”!58
In another article, Neues Volk hailed a recent sterilization order by an
EGG in Munich with a headline that quoted Mein Kampf, describing it
as “humanity’s most humane act.” The author set out to beat pastors,
priests, and other pious folk at their own game:

[The law of July 1933 is] a requirement of the clearest reason and sig-
nifies . . . humanity’s most humane act. It will make it possible to
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spare millions of unhappy lives. . . . Specifically moral and religious
considerations ought to lead one to approve of the law on the preven-
tion of inherited disease.'®

How could God have done otherwise?

Procreation of the Pure and Strong

This eugenic and racial prophylaxis was advanced still further in 1935,
to the level of marriage itself. Marriage legislation had been fundamen-
tally altered by the laws of 1935, known as the Nuremberg Laws, passed
in September of that year during a Party conference. The September
laws prohibited all racial mixing by forbidding marriage between Aryans
and Jews. These supposed health measures for racial hygiene were fol-
lowed on October 18, 1935, by an expansion of the law of July 14, 1933. In
order to avoid the procreation of diseased individuals and to relieve the
EGGs of some of their work, the “law for the protection of the genetic
health of the German people” forbade the marriage of individuals “suf-
fering from hereditary diseases as defined by the law for the prevention
of inherited disease” of July 14, 1933, and, more generally, of individ-
uals “whose marriage appears undesirable for the community of the
people.”1%0 That this was a question of protecting German biology was
indicated in Article s-1, which specified that “the provisions of this law
do not apply when the engaged couple or the male fiancé are foreign na-
tionals.” Foreigners were welcome to degenerate as they pleased, and a
non-German man was free to marry a diseased German person and
breed corrupted offspring. That the contrary was true (that is, that a dis-
eased foreigner could marry a healthy German woman) might seem sur-
prising, but it should be recalled that the Nazis were above all concerned
with the scarcity of males, because of the losses sustained during the
First World War. Proportionally, women were an abundant resource,
making legislators more tolerant toward their being led astray, and even
lost. Further evidence of this may be found in the Third Reich’s contra-
dictory and relatively tolerant stance toward female homosexuality,
which beyond obvious disapproval, did not raise any real hackles.

The subjects of the Nuremberg Laws no longer belonged to them-
selves in the most private and personal realm, that of their sexuality
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and choice of partner: “Any choice of spouse that goes against the race
must be considered to be immoral and a violation of the vital order of
our people.”!¢! By fighting these unnatural norms, nature would be re-
stored to its inalienable rights, which were to be piously respected and
cultivated if the people wished to live and not to die: “We have finally
become aware that the laws of nature that we saw governing the lives
of plants and animals were also valid for men,” exulted Riidin, Giitt,
and Ruttke, delighted that science, good sense, and ancient wisdom
were winning out over anti-nature, which for centuries had dominated
Germany.'¢?

The Jews knew what they were doing in forbidding the Germanic
people to eliminate what ought to be eliminated and what, in nature,
would not survive for an hour without help and care. It was they who,
in evangelizing Germania, had imposed these suicidal laws on the
Nordic people. Before that—among the Spartans, for example—they
had exposed and left to die those who were meant to die. It was the
Jews who had, through their travesty and conspiracy of Christianity,
sought to kill off the Germanic-Nordic race. And it was “the repres-
sion of this Jewish influence that was qualified as inhumane,” la-
mented Gerhard Wagner, the Reich’s chief physician. Was it inhuman
to want to live and to defend oneself against norms imposed by a race
that willed your death? It was “not racial hatred” that motivated this
rejection of the Jews, including their exclusion from the German med-
ical profession, but “the survival instinct, pure and simple.”!%3 “We
wanted, in our German homeland, very simply to be ourselves, and
nothing else.”164

If the various branches of Christianity were concerned about the
principles and practices of the new state, they ought to be consistent
with their own beliefs, not merely to render unto Caesar the things that
were Caesar’s, but also to realize that the laws of nature were laws de-
sired and enacted by God—whatever entity was understood by that
name—and that from now on, preaching the unnatural was a sin. Hu-
manists and priests took umbrage at the Nuremberg Laws forbidding
the mixing of the fluids, blood, and flesh of Aryans and Jews. But
mixing with Jews “goes against the order of nature, which was the one
to decree racial legislation.” By solemnly reaffirming this legislation in
Nuremberg in 1935, the Reich was only “acknowledging the inequality
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of men, a fact of nature desired by God.”1%> Gerhard Wagner addressed
priests and ministers in the bluntest of terms:

When, dressed in the noble clerical robes of the two confessions, you
preach that “your reign is not of this world,” then go take care of your
world, and leave us the right and the responsibility to regulate the
governing of this world, our German state, according to our own laws

and our own needs.!¢¢

In two articles, the SS journal Das Schwarze Korps concurred in a
sarcastic and chilly tone:

When someone says that man does not have the right to kill, let us
reply to him that man has even less right to ruin the work of nature
and to keep a being alive that was not born to live. This has nothing
to do with Christian love of one’s neighbor, for by one’s “neighbor”
we understand only the human being capable of feeling the love that
is extended to him. ... A law should be passed that returns nature
to its rights. A being incapable of living would be left by nature to
die of hunger. We can be more humane, and administer to him death
without suffering. This is the only valid humanity; it is a hundred
times nobler, more worthy, and more humane than the cowardice
that hides behind a humanitarianism that imposes the burden of his
own existence on this poor creature and the burden of his care on
his family, as well as on the community of the people. Those who
boast of their humanity are usually individuals who do nothing to
preserve the force of the race and prefer a baptized idiot to a healthy
pagan. From the line in Matthew 5:3, “Happy are the poor in spirit,”
no reasonable man could induce rights for idiots in the here and now.
No one, on the other hand, contests their rights in the afterlife: the
kingdom of heaven is wide open to them.!¢’

We stand tall, with both feet on the earth, and it is this earth we
wish to govern. We do not profess the same faith as those who say,
“Qur Kingdom is not of this world.” With pleasure we leave them
the freedom to reign over their afterlife.!6®

Returning to the primal inspiration of nature meant breaking with
millennia of wandering. For Hans Frank, “the law must be one of the
lords,” for, he wrote in virile tones, “the German Reich, placed under
the command of Adolf Hitler, does not need helots or weaklings, but
strong and healthy men of German race.”!®
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The vocation of the law is not to educate. We do not want to protect
the weak from the strong, we do not want to artificially preserve life
that is unfit to live, to the detriment of healthy life. We simply wish,
once and for all, to open the way to a healthy and fortifying selection
for the racial structure of our people. Believe me: we are the ones who
will be the face of the coming millennium.!”?

“National Socialist Revolution” and “Reevaluation of Values”

Edgar Tatarin-Tarnheyden, a professor of constitutional law and inter-
national law at the University of Rostock, took offense at the idea that
the revolutionary quality of the political changes of 1933 might be
questioned by some on the pretext that no blood had been shed. Ta-
tarin, who equated revolution with the terror of 1793 or the bloody
putsch of 1917, was pleased to note that for once, the order of things
had been changed without anyone being killed! But this did not mean
that 1933 had not been a revolution, for it had been an event brought
about by a “movement of the people.” The “national revolution” of
1933 had been an insurrection of the German people’s body and soul
against an order of things that was more than unsatisfying: against
“the vacuity of the agnostic constitution of Weimar,” 1933 had conse-
crated “the community of the people” as a “fundamental value.”!"!
Thanks to this “fundamental substantive norm,” Germany had broken
with the “formal values” of a decadent period and returned to the
“people” as “sole end in itself.”172

Tatarin, a conservative constitutionalist, still clung a little too
firmly to the state to be fully Nazi, but he fully ordained—without en-
tirely realizing it—the “community of the people,” that is, “the idea
of the national and social community of the people” as a “supreme
value, which must serve as a beacon for all cultural creation, including,
therefore, the law.”'73 As a German conservative, he reviled the French
Revolution; as a lawyer, he sought revenge against Hans Kelsen, whose
constitutional thought had held sway from Vienna since 1919. Tatarin
wrote off Kelsen’s work as “formal-logical intellectual acrobatics”
promoted by “non-German elements” and rejoiced to observe that
law was now no longer a simple conceptual apparatus, a “reduction to
the conceptual and to categories, which found its most monstrous
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hypertrophy in the formal, empty, abstract, and sterile doctrine of a
certain Kelsen.”17

Luckily, the law was once again “a juridical dynamic full of
meaning,” a “natural-organic whole.”'7> “The legal order of the German
people does not rest on . . . thousands of paragraphs, but on the solid
whole of a worldview that conceives of the German people as a bio-
nomic unit of Nordic blood and of ancient culture.””¢ The term bio-
nomisch, a neologism introduced by Tatarin, is striking: the German
people was a vital reality (bios), and this life was prescriptive, a creator
of norms (nomos). Better still: by the simple fact of its existence, gov-
erned by natural laws, the life of the German people was normative. If
the German people lived this way (without mixing, without homo-
sexuality, with the domination of men over women, and so forth) it
was because the community had to live this way, to maintain itself,
to reinforce itself, to perpetuate itself. Biology found the political ful-
fillment of its meaning in “bionomics”: life was law; it was the law of
a people that was itself a “vital bionomic whole.”!””

It was only logical, then, that there could be no distinction between
law and morality: both were an expression of the bionomy, of the laws
of life, laws induced from the very fact of life. True morality therefore
was not, nor could it be, individualistic. It was necessarily holistic:
“Morality is not a private affair. It is the affair of the whole of the people.”
Reciprocally, the law ought to locate the individual in his rightful place
and in his rightful role within the community. There were no longer
individuals, only members of the community of the people: “The per-
fect law, the truly national law . . . is the ethical law that leads the indi-
vidual, as a member of a whole, a popular whole, to cease to orient him-
self morally in a solipsistic manner.”!78

Having broken with the Christian morality of sex and the body,
having restored to the individual his consciousness of his holistic
integration in a whole that transcended him and gave him meaning—
having, in short, revived the original norm—it was now possible to in-
crease the birthrate, to renew demographic abundance. Before 1933,
Germans had produced few offspring and aborted frequently because
“the German people was atomized.” Germans had ceased to be the co-
ordinated and organically united members of a racial body. The social
and cultural mutations of modernity had caused them to lose their con-
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sciousness of their place in a whole that gave them both blood and
meaning.

Contemporary man was an indivisible and absolute being; unbound,
he had forgotten his unitary inclusion in a whole that transcended him
and gave him life. He had forgotten that his sexuality and his procre-
ation were governed by a racial imperative, that they were a duty.
Himmler expressed great pleasure that this abnormality was finally
coming to an end:

One [man] will have a dog, the other a child. ... These are self-
centered motivations. This will always be the case with atomized
men, with individuals. The liberal man is the mortal sin of liberalism
and Christianity. They knew very well how to destroy everything
that existed. What did the man of the past look like? He was horizon-
tally integrated in a natural fabric of families, village communities,
and regions. He was also vertically integrated in a long genealogical
chain, with the conviction that he was called to rebirth each time his
family produced offspring.'”

It was possible, as we have seen, to build an ethics and a legal system
on the ideas of blood and race. The progress of medicine and biology,
“the discovery of hereditary traits, the idea of blood,” had provoked a
“total reevaluation of our values,” so that, as Darré noted, “from the
danse macabre of the ideas of a culture on its way to extinction ap-
pears a new worldview, that of the value and the eternity of blood, a
sacred blood for our people.”'® In tones reminiscent of Ecclesiastes,
Darré enjoined his readers to trust only their blood, for “nothing in this
world is eternal that is made of the matter of this world . . . lest it be
blood, alone eligible for eternity, if the people would only seek to obey
the laws of life.” In this world where everything was finite and passing,
“blood is our people’s unique and true treasure.”!®! The new moral
system had now naturally found its grammar, which specifically
emerged from conception and childbirth:

This idea that a child for whom we are answerable before his own
ancestors gives us a criterion of value that allows us to locate, in the
current maelstrom of opinions . . ., a sure foundation for judgment
and for creating a German morality in keeping with and responsible
to the race.!8?
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The only “moral requirement of our times” was that “one must be
able to answer to our ancestors for any child born within our racial

community.”183

This acquiescence to the laws of life and of blood, this veneration of the
ancestors . . . and this will to answer to our elders for our children and
for their upbringing are the new tablets that open onto a German era.'$*

A grieving Himmler would return to this idea at Reinhard Hey-
drich’s funeral, as he exhorted those present to believe in the future
and in eternity:

We must root ourselves once again in this eternal chain, in this
eternal procession of our ancestors and our descendants. . . . Every-
thing that we do, we must answer for it before our race, before our
ancestors. If we do not find this moral anchor that is the deepest and
the best, for it is the most natural, we will never be capable of . . .
forming the Germanic Reich, which will be a benediction for this
earth.!185
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Fighting






[ CHAPTER FOUR |

“All Life Is Struggle”

Man Is Nature, Nature Is Struggle

THERE 1s NO discontinuity between nature and culture: this was the
central teaching of the social Darwinists, who since the late nineteenth
century had transposed onto humankind the categories and concepts
that Darwin had created to make sense of the plant and animal king-
doms. The same laws governed them all; they were, in fact, all one. Falk
Ruttke, like Heinrich Himmler and nearly all of those involved in
constructing Nazi normativity, wrote:

National Socialism is a worldview that embraces all domains of life.
In its eyes, life is a clash between the race and its environment. It
asserts that our planet occupies no special place in the universe and
that man is only one living thing among many.!

The documentary Alles Leben ist Kampf (All life is struggle), dis-
tributed starting in 1937 by the NSDAP Office of Racial Policy, offered
a breakdown of these ideas in highly instructive images. The connec-
tion between the explicit images and the simple discourse was plain.

The film’s opening sequence showed two stags in combat during
mating season, angry monkeys, and vindictive birds, and then con-
firmed in its first title card, “All life is struggle.” This law was valid
for fauna as well as for flora; viewers should not be fooled by bucolic
images of trees and meadows: “Forest and field struggle to secure their
living space,” the one spreading at the expense of the other, and vice
versa. As for trees, they were engaged in a race for the light: those tree-
tops that stretched their branches the farthest received more of the pre-
cious photons that made chlorophyll production possible. In this struggle

[ 155 ]



156 FIGHTING

for life, only the best—that is, those best adapted to struggle—would
survive: “The weak and the nonviable must submit to the strong. Na-
ture allows only the best vital force to survive,” and “Anything that
does not measure up to the conditions set by nature is eliminated with
pitiless harshness.” Should one complain or take offense? Find this
cruel? No: “This struggle is a divine law. It makes possible the perfec-
tion of all living things.” Impressive images of majestic elephants and
tigers and robust rams poured onto the screen to prove this declaration.
Man did not escape this law of struggle, either: “Man must also assert
himself against his environment”—this same environment, which, like
nature in general, was entirely “animated by a will to extermination,” for
nature had made the “mortal combat of extermination” the “fate” of all
things—here, the film showed gardeners, woodcutters, firefighters, la-
borers building a polder, and fishermen tossed by a wild storm.? These
Frisian fishermen illustrated the next title card: “Each generation takes
up arms yet again against the elements. Only the strong, resistant, and
intelligent will prevail in this struggle for life.” The doctors who ap-
peared on the screen were warriors, too: “Our struggle against epi-
demics, illnesses, against everything that threatens life and the devel-
opment of man is also of vital importance.” After the white coats
came the green uniforms of the police officers: “The struggle against
criminality and inferior beings also contributes to building a healthy
community of the people.” Thus everything was marching toward
strength and health, provided that the laws of nature were respected.
Certainly, Hitler conceded,

one might find it horrifying to observe that in nature, one animal
devours another. . . . But one thing is certain: nothing can be done to
change that. . . . What I say to myself is that there is only one thing
to do: to study the laws of nature to avoid ending up in contradiction
with them. One cannot rise up against the firmament! If one must
believe at all costs in a divine commandment, then it should be this
one: to preserve the race.?

Since man was a natural being, the laws of nature applied to him—
more so, even, than to animals. This was Hitler’s private claim:
“Apes massacre all fringe elements as alien to their community.
What is valid for monkeys must be all the more valid for men.”* It was



“ALL LIFE IS STRUGGLE” 157

irrefutable: man, as a superior ape, was subject to these same laws at a
higher level. There was no point in getting upset over them. The on-
going war against the self, against others, and against the environment
might be regrettable, but not in axiological terms, for it was mere fact:
“Who is guilty? The cat or the mouse, when the cat eats the mouse?
The mouse, even if it never hurt a cat?” demanded Hitler, to whom the
Germans were the innocent mouse victims of the Jewish cats—it may
be recalled in passing that cats, unlike dogs, were considered to be
Eastern, even Jewish, animals.> On a deep level, no one was guilty. It
was probably best to trust in nature:

We do not know what it means when we see the Jews destroying
peoples. Is it possible that nature created them so that, through the
decomposition they provoke, they set [other] peoples in motion? In
this case, Saint Paul and Trotsky were the most remarkable of the
Jews, for they are the ones who contributed most to this.¢

Could one blame nature for having provoked and created Jews and
cats? Parasites and villains? Hitler preferred to wager that it had been
nature’s cunning trick, hiding a meaning by which the Jews served
a purpose. If they were cruel and devious like cats, perhaps it was
in order to provoke a healthy reaction among the people they gratu-
itously aggressed. War was actually the inescapable reality of all life,
human or not, as an article in the SS-Leitheft titled “It’s Him or Me”
explained:

Force against force, this is life’s eternal character. . . . In nature, forces
struggle against one another without end. The ocean throws itself
unceasingly against a cliff that the earth erected to protect itself from
it, the storm relentlessly attacks the forest to shatter the trees. . . .
Eternal war is a law of life.”

Its logical conclusion:

It is therefore not compassion, but courage and toughness that save
life, because war is life’s eternal disposition . . . and all of the harsh-
ness that war requires is just and justified.®

One had to fight in order to live—one even had to fight against one-
self, against the dormant, whimpering weakling within. The Nordic
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race, confronted with a harsh climate, was the first to have fully un-
derstood this:

We are duty-bound to be competitive, and this is why we are hard on
ourselves and on others. This is one of the major traits of the Nordic
ethos. A notion such as Kant’s categorical imperative could only have
grown in a Nordic soul.’

Here again, Kant, the liberal Aufklirer of the Enlightenment, had
been coopted by the Nordic race. A shortcut through the Prussian
Army was the quickest way to sidestep referencing the Konigsberg phi-
losopher: “The Prussian sense of duty gave the German people the
force to recover from the Peace of Westphalia and return to the path to
establishing the Reich at Versailles, and then to creating the Greater
German Reich” of the Fiihrer.!° Since the time of their Great Elector and
Soldier-King, the Prussian Army had taught this duty to the Germans
through the external constraints of sanction, discipline, and corporal
punishment. In the wake of the destructive Thirty Years’ War, which
ended in 1648, these two great figureheads had whipped the Germanic
people back into shape: “They paid no compliments and they did not say
thank you. What the others did was self-evident, for it was their duty”:
“The driving force behind Prussian duty was without whimsy, bitter
and tough.”!!

But this external constraint, “fear of punishment,” was only an “ex-
pedient” required by the urgency of the moment: “Inner duty, from
one’s own impulse, soon replaced external coercion,” implying that
“the inner scoundrel had to be reduced to nothing.”!? It was necessary
“to fight against oneself” in order to efface the innerer Schweinehund
(literally, the “inner pig-dog”) that SS sources sometimes evoke: inner
weakness, mediocrity, and compassion were enemies to be vanquished
in the war against the self.!® The last shreds of Jewish, Judeo-Christian,
and liberal alienation had to be destroyed, along with that particular
brand of sentimentality that seemed to be the hallmark of the eternally
dreamy German. This war, against everything old and vitiated in one-
self, against that inner swine, made gangrenous by Christianity and
crippled by humanism, was a form of asceticism, as well as a fight to
the death. As Himmler declared:
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We are living in the era of definitive confrontation with Christianity.
Over the next fifty years, the vocation of the SS will be to provide
non-Christian foundations for the German people that are in keeping
with the race, and upon which it will be able to build its life.'*

Humans, a mere part of nature’s grand whole, had to avoid any hu-
bris that might lead them to believe they were exempt from the laws
that governed the existence of both the macrocosm and the micro-
cosm. The documentary Alles Leben ist Kampf displayed the frightful
consequences of this pseudo-emancipation: a world crawling with idiots,
outcasts, and cripples, who are left to live and even helped to survive,
even though they were supposed to die; apartments ornamented with
ridiculous little poodles, though “none of these pitiful creatures would
be capable of asserting its existence” on its own. These were the unset-
tling results of our hubris, the film explained, and yet we were “so proud
of having outwitted the laws of nature and so puffed up with pride that
we saw ourselves as little creators.”!> Nature pitilessly eliminated the
weak and fortified the strong: “For as long as man lived in strictly natural
conditions, the same was true for him. Natural man is dominated by
the laws of fertility ... and selection. . .. It is so-called culture that
overturned these realities,” wrote Richard Eichenauer in a textbook
titled Die Rasse als Lebensgesetz (Race as natural law), originally
published in 1934, and twice reprinted.'® Culture had denatured man.
In particular, “the ethical culture, the morality of pity,” had led to “a
counter-selective preference for the weak.”’ It was time for the
“matural law” of the theologians, humanists, and philosophers of the
classical era and the Enlightenment to give way to “the law of na-
ture”—in other words, for society to look to nature as the sole founda-
tion for the law.

The jurist Hans-Helmut Dietze wrote his doctoral thesis on con-
temporary issues surrounding the “law of nature,” which he defended
in Wurzburg in 1936 and published the same year.!® That same year, in
an article submitted to the journal of the Academy for German Law,
Dietze recalled that, in its hubris, “liberal thought . . . denied that the
natural world was the founding force of values.” The “norm was purely
a product of thought”; these “abstract laws” had been “produced by an
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international logic” in such a way that the law no longer was “the
natural expression of concrete vital relationships.”!” Since 1933,

a complete axial rotation has occurred. It is specifically in the field
of law that a fertile bond with reality has replaced constructions that
were far too artificial. The intellectual system of the law is now but-
tressed by our people’s way of life. Scorn for the real, which was
caused by a hypertrophy of the mind, has given way to a sacred re-
spect for the laws of life.?°

This “ground for the law in the laws of life” signified a

resurrection of nature’s law. Like all of those that preceded it, the new
natural law seeks to translate the order that exists in nature into legal
terms. Its immediacy distinguishes it from positive law, which, to
be valid, must be decreed and written down. The law of nature, for
its part, is valid immediately; that is, originally, without any human
assistance.?!

For Dietze, this resurrection brought only advantages: “By essence
positive law is always rigid, lacking, and perishable, whereas nature’s
law is supple, valid in all cases, and as eternal as nature itself.” At
long last, nature was replacing artifice, thanks to racial legislation.
The latter was “an allegiance to nature’s laws,” that is, “iron laws”
that “teach us, notably, that only the pure and the strong can survive.”
Unafraid of self-contradiction, the author acknowledged that, “in this
the new law of nature completely sets itself apart from other known
versions of natural law,” particularly those of the “Catholic Church”
and its scholasticism, as well as from “Enlightenment” thinkers whose
“anti-natural character” he denounced in cutting terms.*? Priests and
philosophers had gone wrong in trying to think up a “universalism that,
like all universalism, is alien to the blood and therefore goes against
nature.” Unlike those who had placed their beliefs in peddlers of the
Gospels and Diderot’s Encyclopédie, “nature does not like simplifica-
tion or abstraction, but that which comes from the blood, that which is
concrete. It does not simplify, it specifies. It does not generalize, it dis-
tinguishes.” This was why “the law of nature must be specific to race,
but only to one race, and not to all of them.”?? He went on, citing
Goering: “Our natural law is the law that was born with us.” This law
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“speaks the language of our blood” and commands that the laws of
nature, specifically those of hierarchy and the non-mixing of races, be
scrupulously respected: “The preservation of this global racial order is
a right and a duty of man. Anyone who contravenes this order is de-
nying life itself.”>*

By the same token, in a preface written for a book on Nazi racial
legislation, Hans Frank noted with pleasure that “the racial doctrine
and National Socialist legislation would be the translation of nature’s
unwritten ancient and eternal laws.”?®

Man and Natural Law

We are nothing special in this universe, just one simple, small
part of a great whole. This Hitler gravely explained in a speech on
February 15, 1942:

We are all beings produced by a nature that, as far as we can see,
knows only one single and harsh law: the law that gives life to the
strongest and takes it from the weakest. We men cannot free our-
selves from this law. The planets turn around their suns and the
moons around their planets according to the same eternal laws. In
the infinitely large as in the infinitely small, one single principle
reigns: the strong determines the course of the weak. And we, on this
earth, are leading the eternal struggle of all living beings. An animal
lives only by killing another animal. We may very well say that this
world where the existence of one implies the destruction of another
is cruel, horrible. We may even cut ourselves off from this world in
thought, but in reality, we live right in its midst. To free yourself from
it, if you wish to be consistent, would mean committing suicide.
Because no one can ignore the fact that, since men have existed, [the
law] that has emerged victorious is not some abstract and imagi-
nary law they dreamed up themselves, but rather the survival of
the fittest, that which succeeded in affirming and protecting its
existence. . . . Nature, providence, does not ask for our advice, nor for
our wishes. It knows only one law: “For heaven’s sake, fight, affirm
your existence, and you will live! Or then again, don’t fight, don’t de-
fend your life, and you will die, and others will take your place.”
There is no vacuum on this earth. If ever man were to die of his paci-
fism, animals would take his place, because man did not become
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dominant through pacifist reasoning; he ensured his sovereignty over
the beasts by showing superiority in the way he struggled for life.
Nothing about this will change. It has always been so, it is so, and it
will remain s0.2¢

By February 1942, Hitler was aware that the war in the East would
be long, despite all the plans he had made a year earlier for a short end
to the conflict. Moreover, the decision to murder all of Europe’s Jews,
not only those in the East, had most likely been made two months be-
fore this speech, in mid-December 1941. The winter of 1941, according
to Hitler’s thinking, was when the Reich had returned to the perilous
circumstances that Germany had faced in 1917-1918, when it had been
obliged to fight a war on two fronts. And the Jews, Hitler believed, had
been the only ones to emerge victorious in 1918. Hitler pursued this
exegesis on nature in a speech delivered a few months later, on May 30,
1942, to a class of young Wehrmacht officers assembled for the last time
before their deployment to the Reich’s fronts. Trotting out Heraclitus
for their listening pleasure, the Fiihrer opened by mixing up the pre-
Socratics, who had hardly asked for such treatment, with Clausewitz,
or perhaps Sun Tzu:

According to a very deep saying by a great military philosopher,
struggle, and therefore war, is the father of all things. A brief glance
at the state of nature as it is confirms this saying, which is valid for
all beings and for all the events . . . of this earth. . . . It produces a con-
stant selection that in the end affords life and the right to live to the
strongest and causes the weakest to die. Some say that nature is really
cruel and pitiless, but others understand that nature itself is merely
following an iron law of logic. True, the ones she strikes down will
always suffer from it. But they will never be able to abolish this law
through their suffering and/or by their protest, nor to rid the world
of it as it has been given to us. The law remains. Anyone who be-
lieves that he can rebel against the law by his suffering, his sensi-
bility, or his opinions will not eliminate the law, but will elimi-
nate himself.”’

It was useless to attempt to free oneself of the laws of life, to found
any kind of humanity that was not solely animal, any culture that could
not be dissolved into nature. Already, in Mein Kampf, his ideology-
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infused autobiography whose title clearly indicated that life was combat,
Hitler had written,

When man attempts to rise up against nature’s iron logic, he enters
into a war against the very principles to which he owes his existence
as a man. His actions against nature necessarily lead him to his
doom.?8

The mere idea of attempting to rebel against the laws of nature was
so absurd that the only response to it could be sarcasm. The jurist Giin-
ther Stier, for example, wrote:

If our redressers of universal wrongs see any injustice there, they can
always lodge a complaint against nature. But it’s doubtful that this
would be of any use.?®

The Fithrer and his supporters leveled caustic and heavy-handed
irony at any opposition to what they saw as necessary laws; such an at-
titude, to them, was unrealistic and irresponsible, and could only break
a man’s body and mind. There was no rebelling against the “firma-
ment.” In the speeches cited earlier, as in nearly all of his written and
spoken discourse, Hitler used the word Gesetz (law) to mean natural
law—that is, a law of necessity, rather than of obligation. The meaning
that Hitler attributed to the word, stripped of all ambiguity, lurks
behind his deep disdain for jurists: what good were these fussy hair-
splitters who spent their days complicating principles and procedures
in order to justify their own existences, when, deep down, things were
so simple that observing how the world was and how it worked was
enough to understand it? On February 10, 1933, in his first public ad-
dress as chancellor—which was also the first campaign speech of
that year’s Reichstag elections, Hitler declared:

The laws of life are always identical, they are always the same. We
do not want to rebuild our people according to abstract theories elab-
orated by some foreign brain, but by following the eternal laws
shown to us by experience and history, and which we know. . .. We
do not live for ideas, for theories, or for phantasmagorical political
platforms; no, we are living and we are fighting for the German
people, to preserve its existence, to lead the battle it must fight for
its life.30
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Nature had to be seen and recognized for what it was—there was
no point in dreaming of unworldly and anti-natural rights, moralities,
and religions. A healthy, lucid, realistic vision of the world as it
was—and of nature as it was governed by its own laws—had always
been a signal quality of the Germanic race, before it had been alien-
ated by foreign doctrines and false visions. In 1930, Alfred Rosenberg
elaborated on this idea in Der Mythus des 20. Jahrhunderts (The myth
of the twentieth century). There he claimed that the Semitic religions—
both Judaism as well as the different forms of Christianity—imagined
that an all-powerful God had created the world ex nihilo and some-
times professed that this God could intervene in the course of nature
and the history of man. These religions were thus unable to see that
nature governed itself: “It is the very idea of a legislation immanent in
nature that is denied. That is the worldview of Semites, of Jews, and of
Rome.”?! The opposition and the confrontation of God and the world,
a world that could not be transcended, because there was nothing be-
yond or outside of it, led “these systems to ignore the idea of an organic
law” belonging to the very organism of nature. Law, from this Semitic
and Roman perspective, was no longer immanent in nature, but rather
dictated by an exterior and transcendent God. Well apart from such
nonsense, “Western Nordic man recognizes the existence of a legisla-
tion proper to and immanent in nature.”3?

Consequently, Germanic law was not a dreamlike fantasy or the
creation of an over-imaginative mind, but well and truly the transla-
tion of the natural law that Germanics knew, recognized, and re-
spected: “The idea of a law of the race is the consequence, morally
speaking, of our scientific knowledge of objective natural legislation.”3?
This was an opinion shared by Martin Staemmler, a professor of med-
icine at the University of Kiel and then of Breslau, and the editor of the
journal Volk und Rasse. In 1933, Staemmler published a work titled
Rassenpflege im violkischen Staat (Racial eugenics in the racist state),
which also warned men against the consequences of their hubris:
“disrespecting the laws of nature” had led to the disappearance of the
greatest peoples of antiquity. Indeed, “great people of culture think, in
their reckless fatuousness, that they can neglect the laws that otherwise
rule nature.” These laws, however, “are the most sacred of all laws, even
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more sacred than those of the religions, the people, and the societies
of nations.”3*

What conclusions could be drawn from this science of nature and
of human nature? The first was that the law could never be used to
help stop war. The idea that the law could function as a third party
empowered to impose mediation in order to pacify relations was false.
Judge Walther Buch was categorical on this point: “to live is to fight!”
This was life’s only law, and “only the man who approves of these laws
of eternal combat can be at peace with himself.” These laws of nature
were “the wellspring from which the law was drawn, for no single law
is valid for all living beings. The law is determined by race. Law is and
is only what is right for our species, our race, and which serves it.”3°
To be certain, there could be relationships based in law, notably legal
conventions of international law, or private law contracts among “dif-
ferent races,” but these conventions and contracts could never have pri-
ority over the true law, the law of nature: “Above all this, there is the
eternal law of nature that pushes each creature to fight in an endless
war for the preservation of its race.”3¢ It was therefore possible to know
how to act with regard to people outside the race, as a booklet published
by the SS taught:

Biological thinking creates reasonable criteria for evaluating things.
It gives us the force to make clear decisions and shows us what we
can and what we must do.%’

For members within one’s own group, the imperative was just as clear:
“To serve the German people—this is the supreme moral law of all
German men.”3® Care should be taken not to induce from the above
statements that all-out war was a phenomenon dictated by nature. In
fact, the contrary was true: races struggled with one another by birth
and by nature, but solidarity necessarily reigned among members of a
single race:

The struggle for life should not be confused with lack of scruples, jock-
eying for position, exploiting others, etc. Here we see the behaviors of
the ill adapted, of those incapable of living in community, of asocial
and degenerate people. Life has wisely tempered the law of struggle for
life with a sense of community, the communal instinct.?’
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The struggle for life therefore did not lead a person to slit the throat
of someone within his own race. Only the Jews, those hateful beings,
were capable of killing their own when they could find no enemies.*°
Germanic people would fight for their lives, but they were ethical be-
ings who lived within a community and respected its rules. The
struggle for life was about the group, not the individual within the
group; the individual was called to find his place within the group in
order to work for the common weal. Warfare was to be directed out-
ward: “exploitation” and “lack of scruples” were permitted only toward
non-members of the racial community.

Another consequence of this reasoning was the integration of law
into warfare. Law was not meant to define norms for warfare so much
as it was a recognition of and an adaptation to struggle as an unavoid-
able reality. The creation of the Wehrmacht and the reinstatement of
the draft in 1935—in complete violation of the conditions of the Treaty
of Versailles—gave rise to an abundant literature on Wehrrecht, which
can be translated as “military law and the laws of war.” This defense
code was of enough interest to jurists for the “Academy for German
Law” to create a special section for it, and to publish a specialized
journal, Zeitschrift fiir Wehrrecht, from 1936 to 1944.

Otto Zschucke, a specialist in the field, attempted to offer a survey
of Wehrrecht in 1944. In the context of the events of that year, he gave
a wide scope to this area of the law, defining it as “the totality of legal
norms . . . that serve the people’s defense capacity and the defense of
the country, in the broadest sense.” Refusing “the typically liberal op-
position of ‘civil’ and military,’” Zschucke claimed that Wehrrecht sub-
sumed all legal norms. War was total, and the Volksgemeinschaft, de
facto and de jure, was a community ready for combat: “Total war re-
quires that the entire people form a unified community of defense and
war.”*! No longer was Wehrrecht “exclusively military law,” as it had
been before 1933; it was now “the law that governs the nation as a
whole, its security and its eternal future.” The “entire legal order must
be imbued with these norms, which govern our defense,” so much so
that this law was “the realization of the will for defense . . . of the en-
tire community of the people.” This was no doubt what Germany had
lacked during the First World War: “The collapse of 1918” had occurred
to a great extent because this law had been limited in its application
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to soldiers.*> War had not been allowed to penetrate and permeate all
areas of life. This reflected the adoption by legal thinkers of opinions
of figures such as Erich Ludendorff and Ernst Jiinger on the necessity
of the military organization of society and the economy. Luckily,
another specialist observed, German Wehrrecht resolved a problem
that arose

in all parliamentary states: that of the preeminence of civilian power
or military power, that of the precedence of the demands of the state
and the army during wartime. During the Great War, these contra-
dictions between civilian and military authorities led to the harshest
of confrontations.*?

In Prussia, and then in the Reich, as Carl Schmitt noted in an
article titled “Totaler Feind, totaler Krieg, totaler Staat” (Total enemy,
total war, total state), “the Prussian Military state undertook a do-
mestic policy struggle that lasted a hundred years against the consti-
tutional ideals of the [Enlightenment] bourgeoisie.” “Between 1848 and
1918, Prussian and then German domestic policy incarnated a con-
tinual conflict between the army and Parliament.” Unfortunately, the
Prussian military state, “in the spring of 1918, had succumbed” to po-
litical liberalism, which had led to its “collapse.”** Subjecting the law
and all legal and moral norms to the imperative of the defense of the
race and the Reich should prevent all disasters of this type, Zschucke
wrote in 1944.

This community of the people, under threat and under attack, was
necessarily a Leistungsgemeinschaft, a “community of achievement,”
Zschucke explained. Consequently, he argued, Wehrrecht should also
concern itself with the development and preservation of Leistung (ef-
fort, achievement, performance, service, merit), and so ought to rank
people according to this criterion.*

Leistungsgemeinschaft: Who Has the Right to Thrive and Survive?

The principles of prophylaxis examined earlier had not offered a solu-
tion to every problem.*® While the children of diseased persons did not
have the right to be born, the diseased persons themselves still existed,
and others continued to be born, despite the sterilization measures of
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the July 1933 law. The question of eugenic murder began to be raised
with increasing intensity in the summer of 1939, as it became clear that
the Reich would soon be going to war. More than ever, Ballastexistenzen
(ballast existences) were seen as a burden to the community.

In October of 1939, Hitler made the decision to murder the genet-
ically diseased, primarily the physically and mentally handicapped,
and signed a written order that he backdated to September 1, 1939, the
day the Reich had gone to war. Eugen Stihle, a physician, NSDAP
member, and local leader of the operation, known as T4, in Wurttem-
berg, responded to the misgivings expressed by a Protestant leader over
the murders carried out at Grafeneck and elsewhere with the following
words:

Where God’s will truly reigns; that is, in pure nature, one finds no
trace of pity for the weak and diseased. . . . You will not see a diseased
rabbit survive more than a few days: it will fall prey to its enemies,
and, in this way, will be relieved of its suffering. This is why rabbits
are a society [sic] which is always 100% healthy. . . . The Fifth Com-
mandment, “Thou shalt not kill,” is not a commandment from God,
but a Jewish invention through which the Jews, the biggest murderers
history has ever known, always attempt to prevent their enemies
from effectively defending themselves, all the better to exterminate
them after that.*’

To make the community of the people as healthy as the community
of rabbits, doctors, jurists, and ordinary men had to shed these outmoded
ideas. The film Ich klage an (I accuse), directed by Wolfgang Liebeneiner
and released in 1941, dramatized this process on screen. In it, Hanna
Heyt, a likable and lively young woman suffering from multiple scle-
rosis, asks her friend Dr. Bernard Lang to put her to death. He refuses,
claiming that a doctor “serves life.” So she turns to her husband, Thomas
Heyt, a brilliant professor of medicine, who accedes to her request. After
the young woman'’s death, the two men confront and confirm their deep
difference of opinion:

—Did you kill her?

—1I set her free, Bernard.

—You call that setting someone free? You murdered her! You took
from her the most precious thing she had, her life! You have dishon-
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ored yourself as a doctor. She asked me to do the same thing. Because
I loved her, I did not do it.
—1It is because I loved her far more that I did do it.

Then the affair passes into the hands of the law. During the trial,
neither the judges nor the lawyers hide their discomfort: they must
apply the law, despite their tremendous sympathy for the liberating act
of the physician-husband. In this way, the euthanasia trial becomes a
trial to determine whether the legislation is no longer adapted to the
ethical demands of modern biology. Professor Schliiter, a colleague of
Thomas Heyt’s, indicts “an unnatural and inhuman legal order. Nature
allows those no longer fit to live to die quickly.” Heyt’s act had “been
beneficial, for it had liberated” his wife from “senseless suffering”:

Legislation that requires someone who is incurably ill to founder in
unbearable suffering is a barbarous legal order. It is based on an un-
healthy understanding of life: so the God of love would require man
to die after infinite physical and moral suffering?

Before this indictment, even Hanna’s pastor quietly acknowledges
that he is “the representative of an outdated understanding of life,
which lifted suffering above all else.” Thomas Heyt delivers the closing
remarks for the defense. His action falls under Article 216 of the Crim-
inal Code, concerning homicide committed at the victim’s request, so
it is easy for Heyt to indict the article itself: a suffering person asks for
death, and the law would prohibit doctors from granting that request?
The defendant “accuses an article of the law that prohibits him from
placing himself at the service of the people.”*® It was up to the people,
therefore, as represented by the jury, to deliberate over the affair. A va-
riety of opinions and personalities is represented, from an old major in
the Reichswehr who loved the hunt, to a high-school teacher arguing
in favor of euthanasia, to an elderly pious man horrified at this viola-
tion of the Ten Commandments, and so on. In a closed room that may
well have inspired the one in Twelve Angry Men, good common sense
slowly wins the day.*® In a brief dialogue during which the old major
speaks of euthanizing his favorite hunting dog, Rassenhygiene emerges
victorious:

—But all the same, men aren’t animals!
—That’s just it: should we treat men worse than animals?
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The argument for dignity is turned upside down with a dialectical
force as devastating as the love story with which the film opens. The
genetically and incurably diseased ought to benefit from the mercy of
death (Gnadentod), which would deliver them from their suffering and
free their families and community from the burden of their care. And
what was to be done about the decline and degeneration of the elderly?
To be granted a decent retirement, to be looked after in old age by the
people and the state, one had to prove one’s biological serviceability. In
the context of racial war, in which the quantity and quality of biolog-
ical substance, of fighting flesh, were of paramount importance, every
man and woman capable of producing offspring had obligations, “duties
to the German family, to the German people, and to the German future.”
In such a context, an individual “in his extreme old age only had the
right to be assisted” if, and only if, “he had helped to provide children to
the German people, and in so doing, had made possible his people’s
eternal youth.”50

Being born on the right side of the racial fence did not give you any
free passes in life. The very holistic “You are nothing, your people is
everything” was not a mere slogan—it was a political program. People
had a right to protection and sustenance from their community only
if they served it, too: they were expected to give back what they had
received in the form of nourishment and care in the time they them-
selves had spent as dependents. When their state of dependence re-
turned in extreme old age, the services rendered by the whole to the
part would be proportionate to the services the part had rendered to
the whole. In a 1938 speech, the head of the Reich Medical Associa-
tion, Gerhard Wagner, who was obsessed by health “performance”
(Leistungsfdhigkeit), went so far as to publicly express doubt over
whether the elderly—who, like children, were useless mouths to feed,
but who, unlike children, had no future, meaning that no cost amorti-
zation was possible—and the mentally ill—who, unlike the elderly, had
not even served the Reich in the past—had any future in the Volksge-
meinschaft, which, as a Kampfgemeinschaft (combat community), was
a Leistungsgemeinschaft (community of achievement). In a speech de-
livered at the opening of an exhibit on work and health, Wagner was
even bolder:
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We firmly refuse to consider as ideal a situation in which we would
have myriad diseased and invalid racial comrades in our German ter-
ritories, merely because it is now scientifically possible to prolong
their lives.%!

The Reichsdrztefiihrer said no more; his audience was free to in-
duce his statement’s theoretical—and, who knew, perhaps practical—
implications for themselves. The philosopher Georg Mehlis was even
more explicit: “Only our actions determine our value.”>* Falk Ruttke
shared this opinion: “performance capacity” was a lucky biological
attribute that made the Nordic race, qualitatively, the best in the
world—the one that had created and developed all culture, and the one
that, in the great struggle among the races, would triumph because of
its innate value and its valorous nature. According to Ruttke, this ca-
pacity was “an obligation to perform” efficiently.>® “Just as performance
grants rights” to the capable individual, “by the same token, a right
may be withdrawn based on an incapacity.” Could this point be con-
tested from a legal or a moral standpoint? Not at all, because “the moral
anchoring of National Socialism” was expressed in “this deep aware-
ness of responsibility, which National Socialism wants to and must

awaken in everyone.”>*

Medical Ethics

Everything in the previous section was spoken, written, and carried out
by doctors, which may seem surprising. What is a doctor? The Hippo-
cratic Oath and its primum non nocere had not been forgotten, Gerhard
Wagner insisted: they simply no longer had the same object. Before, “to
be a doctor meant to care for a private individual.” “Today, this is no
longer the case. . . . To be a doctor is to serve the German people.”>® To
a German doctor enlightened by racial science, this holistic under-
standing of his craft, the patient, and the body was obvious: “For us Na-
tional Socialists, above the right to dispose of one’s own body, there ex-
ists the right of the German people, this German people which National
Socialism has placed at the center of its concerns.”>¢

For this reason, a doctor’s mission was to care for the whole and
not the part; or, put another way, to care for the part for the good of the
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whole. Caring for an individual was not an end in itself: it was the body
of the entire race that was being treated through the unique body of
the individual patient. The doctor was called “to no longer consider
only the diseased individual,” but “behind him, the hereditary flow of
the German people, governed by eternal laws.”*” The substance of the
racial body as a whole was to be the sole object of his care and his craft.
To this end, “We believe in the intimate organic solidarity of every-
thing that life secretes.”>® Arthur Giitt also considered the medical arts
as “a service to the race” and not to the individual: “A doctor’s moral
duty is to care for the individual and for humanity.” He therefore was
required to “no longer only . . . look after the health of an individual,
but to think of the wellbeing and the prosperity of the people as a
whole” by implementing the precepts of “racial hygiene; that is, in
looking after the health of future generations.”>® This was an opinion
shared by bacteriologist Hans Reiter, who served as president of the
Reichsgesundheitsamt, the health bureau of the Ministry of the Inte-
rior. Reiter believed that doctors ought to rid themselves of the foolish
ideas promoted by the French Revolution and to stop seeing their pa-
tients as atomized individuals. A doctor should see a patient as “the
link in a generational chain. He must be evaluated based on the per-
formances he is capable of developing in the present and for the future.
He must be seen in connection to his parents and his grandparents, as
well as to his children and his grandchildren.”®® In more metaphysical
or exalted terms, Werner Kroll, one of the doctors in charge of the health
institutions of the Nazi General Government, contended that a doctor
“does not see the object of his art as the individual person, but has a
duty . .. to serve eternal life,” not in the sense of a “hypothetical here-
after,” but in the sense of a “constant blood flow, the flow that supplies
the body of our people.”®! As the vélkisch bard Gustav Frenssen put it,
“Tt is ... true and just to eradicate” the diseased and the weak who
threaten the health of the racial community. “What is good . . . is life
itself,” that is, the life of the great totality of the race, not a single one
of its parts.?

This was why doctors were no longer only in charge of a posteriori
“treatment”; they were now responsible for a priori “prevention” as
well. Germans, to ensure their ongoing good health, were to visit the
doctor on a regular basis, not only when they were ill. Any automobile
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or motorcycle owner, Wagner wrote, “has it checked regularly” to avoid
breakdowns.®® The same ought to be true of the human machine, which
should be subject to regular checks, whose results would be stamped
in a “health passport.” To ensure an enduring “state of performance,”
“we wish to . . . practice examinations regularly, on an ongoing basis.”%*
In this way, “we will have done all we can to improve the individual’s
health and performance, as well as to preserve them into the most ad-
vanced age.”®

The goal of the doctor was well and truly “the eternity of Ger-
many.”% To this end, it was necessary to “bolster the strengths that
will drive back all that is alien to our people, to our race, to our spirit.”’
Doctors were also to be demanding of their patients, who no longer ex-
isted in and of themselves, but only as members of a whole. Doctors
were to remind patients that belonging to the German people required
them to perform: “To be and to remain in good health is not your pri-
vate affair; being healthy is your duty,” because “each man must serve
the life of his people and is to be protected by it according to his own
performance.”®® From now on, doctors were to set aside their prejudices
and their sentimentality in order to be the engineers of the health and
the performance required by the German nation. Once doctors had
shaken off the dust of the past, they could work together for the health
of the race, alongside German men and women who had been restored
to their instinctive nature:

Our ideal is not, unlike other ideologies, of man as destined to live
through this vale of tears with patience and humility, for the destiny
that supposedly was imposed on him by his alleged god, but a healthy,
performing, powerful man, ready to act, who masters his own des-
tiny and proclaims his belonging to his blood, to his people, to his
Fuhrer, and to his god.®

Wagner could not speak and write more harshly about Christian re-
ligious culture, which he claimed “worshiped morbidity.” “The thesis
according to which sickness, pain, and suffering would be agreeable to
God, because such trials would be the purification that would make
one eligible for celestial beatitude”—this idea was the secretion of a
diseased and wicked brain. Against this religion of death, Wagner af-
firmed a “fanatical will to make health triumph.”’? Not only were
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doctors engineers, they were also warriors: “Doctors fight as biological
soldiers . . . for the health of their people.””! In this war, there could be
no trusting defectors, deserters, spies, and enemies. This was why Hans
Reiter demanded the exclusion of all the Jews who still remained in the
German medical profession: “We cannot ask men who are not German
by biology or heredity to have a German mentality and morality.””?
Jews in white coats represented “alienation” within the German med-
ical corps and culture, as well as the potential for the “moral rape of
our youth.””?

The Repudiation and Use of the Ten Commandments

It is hardly surprising that the Ten Commandments of the Hebrew
Bible fell victim to Nazi iconoclasm: between 1933 and 1945, the tab-
lets ornamenting the Bremen courthouse were covered, for example,
because, as Eugen Stihle wrote, they were not divine commandments,
but Jewish ones. The Tablets of the Law, dictated by God to Moses so
long ago, were subject to the same symbolic rejection as the Hebrew
characters that the Nazi press enjoyed pointing out on the facades of
those churches whose seventeenth-century architects had foolishly
adorned with the Hebrew Tetragrammaton wreathed in clouds. “God?”
inquired a newspaper headline in 1938.7

The “Jewish” commandments were explicitly repudiated. As Rosen-
berg declared at a conference of pre-historians whom one imagines
were delighted by the news, “the findings of prehistoric research are
the Old Testament of the German people.””” In a conversation recorded
by Hermann Rauschning, Hitler even named the Decalogue as one of
the main—if not the main—enemies of Nazism, declaring that the
NSDAP was leading “a great battle to save humanity from the curse of
Mount Sinai. . .. We are fighting against the Ten Commandments.
Against them.”7¢

That damned “you must, you must!” and that stupid “you must not!”
Out! Let us purge our blood of this curse from Mount Sinai! The Jews
and the Christians have inoculated this poison into humanity to cor-
rupt its magnificent, free instinct, to sully it, and to bring it down to
the level of curs afraid of a good hiding.””
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The Decalogue was a Jewish weapon for weakening the Nordic race,
for replacing its instinct with conscience:

Humanity has been misled for a long time. We are putting an end to
this. The tablets of Mount Sinai are outdated. Conscience is a Jewish
invention. It is like circumcision, a mutilation of human beings,
[because] alleged morality, built as an idol to protect the weak from
the strong, [denies] the eternal law of struggle, the great law of
nature.’8

While the Ten Commandments were removed from the facades of
public buildings and “Thou shalt not kill” was rejected as a “Jewish
commandment,” other decalogues abounded in the Third Reich. They
can be seen frequently in texts and archival resources as an expression
of Nazi imperatives. Wheat production needed to go up? The Reichs-
nihrstand issued “Ten Commandments for the production battle” in
December 1934. German soldiers had to be protected from dysentery?
Troops were issued “Ten Commandments for avoiding amoebiasis.””®
Also on the topic of health, an edifying compendium of hygienic com-
monplaces instructed the Hitler Youth to brush their teeth.®? Once
they grew up, these young men, with clean teeth and a diet of fresh
fruit, needed wives. To help them in their search, the NSDAP Office
for Racial Policy offered “Ten Commandments for finding a spouse,”
which enjoined its readers to “find a companion on life’s journey, not
a playmate,” to “preserve the purity of mind and soul,” and to choose
a partner “of the same blood.”8!

So as not to be too tiresome, we will content ourselves by finishing
with the “Ten Commandments of the SA,” written in 1926 by Joseph
Goebbels, then Gauleiter of Berlin, and, on the SS side, “The Funda-
mental Principles of Security Policy,” and for jurists, “Ten Command-
ments of the arbitration judge.”8? Nazi rhetoric itself seemed marked
by decimals, as in Hitler’s repeated use of the anaphora “We want” in
his first speech as chancellor to the newly elected Reichstag when it
met in Potsdam on March 21, 1933.83 Other decalogues appeared in the
sources cited herein, and will be discussed later in the book.%* Clearly,
the decalogue model was important to the Nazis, who used it to formu-
late behavioral imperatives. That they coopted this style is intriguing:
just as they voided Kant’s categorical imperative of its original content
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and adopted it as an empty imperative form, so, too, did they adopt the
Ten Commandments. The Decalogue, so present, and so familiar, had
been widely taught and repeated by pastors and priests: its very form
commanded obedience. Thus the redeployment of the Ten Command-
ment format was widespread, even to promote content that went di-
rectly against Jewish and Christian teachings.

The form appears significant in itself: the simple presentation of a
text formulated in this way activated a reflex that signaled the need
for unconditional obedience, recalling catechism classes in which a
pastor or priest had students learn and recite a normative text by heart,
allowing the text to be internalized without interference from critical
thought. This use of a known and familiar form shows how the Reich
went about acculturating the population to the new norms. The Nazis
were all too aware that the norms they were promoting were unprece-
dented, surprising, and even shocking. After centuries, even millennia
of Christian culture, they knew that it would take more than a few
years to acculturate the German people. To ease the people’s entry into
this new normativity, the Nazis recognized that using known forms
would be expedient—new norms would be easier to adopt when deliv-
ered wrapped in anything that evoked the nostalgia of schooldays and
childhood. The foreignness of the contents would be offset by the fa-
miliarity of the container.

This same phenomenon is visible in the Nazis’ purely instrumental
use of Kantian formalism: known to the German people through their
education and, for Protestants, even through their religion, it was de-
ployed by the Nazis in a way that totally subverted its content. In their
instrumental use of forms, the Nazis, who in fact rejected “formalism,”
were the André Chéniers of morality and law: on ancient forms, let us
build new imperatives.®

Not: Distress, Urgency, Necessity

One of the most frequently employed words in the Nazi vocabulary is
Not, a term that at once signifies distress in an objectively dangerous
situation, the urgent need to act to remedy that distress, and the ne-
cessity of performing that required action. Since necessity was what
underpinned all law, Not led to Notzustand, the state of emergency.
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In their preface to their professional comments on the law of July 14,
1933, Gutt, Ruttke, and Rudin justified eugenicist legislation by quoting
the venerable formula used by the Roman Senate to proclaim a state
of emergency: Videant consules ne quid res publica detrimenti capiat
(Let the consuls see to it that the state suffer no harm). They explained
that this, in sum, was what eugenics laws were proclaiming. In Not-
zustand, a state of racial and biological emergency, the Fiihrer was
ensuring that nothing harmful befall the Reich.8¢ The three jurist-
physicians giving their blessing to the law of July 14, 1933, were merely
repeating the words of Reich Minister of the Interior Wilhelm Frick,
who had presented and signed the law: racial and eugenicist legislation
was “not an act of hatred, but of legitimate defense (Notwehr).”%” This
was the very same Notwehr that Hitler, in chapter 15 of Mein Kampf,
“Legitimate Defense as Law,” had used as the foundation of all legisla-
tion and legality.%®

The emergency was a demographic one: Germany was hemor-
rhaging blood and babies; its biology, exposed to the great migratory
floods unleashed by the French and Industrial Revolutions, was mixing
with that of others and becoming corrupt. What was more, the social
and family policies of the welfare state, as well as institutional charities,
which were generally religious and highly developed in Germany, had
played a clear counterselective role: the diseased and the weak, living in
palaces, were surviving and reproducing, when in any natural setting,
they ought to die. Finally, the First World War had bled off the best
German blood. When it was swift, war was both a sport and a testing
ground; when it endured and killed en masse, then the best—those who
rushed into the fray—were struck down.

In 1933, Lothar Tirala, an Austrian gynecologist and friend of
Houston Chamberlain’s, was appointed as a professor of eugenics at the
University of Munich, on the recommendation of Julius Streicher. That
same year, he published a worried and worrisome article in Volk und
Rasse in which he wrote, “The political wellbeing of the German
people is now assured within the Reich, but we have yet not done any-
thing for its biological health. . . . From a biological standpoint, we are
a dying people.”®

In another issue, Volk und Rasse published a speech by Wilhelm
Frick to members of the “Expert Committee on Demographic and
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Racial Policy” on June 28, 1933. In it, the minister of the interior
painted a similarly catastrophic picture of the German people’s bio-
logical state. According to Frick, “20 percent of the German popula-
tion present genetic problems,” and the current trend among healthy
individuals was not to reproduce. The country’s weak population
growth was evidence of this—it lagged far behind “neighbors to the
east, who have double the procreative force and a birth rate—not
counting stillbirths—twice as high.”°? This qualitative and quantita-
tive exhaustion of German vital substance could be blamed on the
ravages of modernity, on “individualism,” on “mechanization,” on the
“process of destruction” of traditional communities through the flight
of rural populations, on urbanization, and on massive and brutal in-
dustrialization. All of this had led to “the moral decadence of our
people,” who were less focused on marriage and procreation and more
tempted by pleasure and even unnatural practices—all phenomena
“leading our people to death.”*!

Unfortunately, the countries that neighbored Germany, notably to
the East, were demographically robust: frightening statistics, bolstered
by artful graphics, showed cradles heaped with coffins, Germans
swamped by crowds of Slavic people, and healthy individuals draped
with sick ones. Diagrams and graphics using all the tricks of percep-
tual deception were employed to provide apocalyptic illustrations of
the country’s demographic circumstances and future: “Our people is
dying,” wrote the demographer Otto Helmut, who believed that “evo-
lution is such that we can only look to the future with fear.”??> A series
called “Political Biology” published by Lehmann offered observations
and solutions. To Paul Danzer, demography was “absolutely, a war,” a
“war for the life” of the German people, which implied a “vital duty,”
a “duty to the heritage of our ancestors and towards German life.”?3
Otbher titles in the series declared the “birth war” or the “war against
infant mortality.”®* It was, in other words, a war against the losses of
the Great War. According to Friedrich Burgdorfer, a demographic con-
sultant to the Ministry of the Interior, a professor at the University of
Berlin and then of Munich, and a prolific author of pessimistic and vol-
untarist works, these losses came to “two million men on the field of
battle,” plus “a million civilians, victims of the blockade,” and “three



“ALL LIFE IS STRUGGLE"” 179

and a half million children not born during the war,” a birth rate def-
icit that brought casualties to a total of “six and a half million lives.”%®

The astronomical costs of this war were ample proof that anti-
Germanic hatred had reached its zenith in the contemporary era. For
thousands of years, Germany had been under fire from enemies seeking
its death. As the war’s casualties proved, this death would mean not
only its political destruction as a state, but also its biological disappear-
ance as a people. If history could be summed up as “six thousand years
of race war,” the contemporary era represented the end stage of these
wars, for the enemy was ever more numerous and powerful, and modern
technologies had made this enemy capable of totally destroying the
Nordic race, of biologically exterminating it.°® The ultimate crime of
physical eradication was now possible. Already in 1922, Hitler had
warned:

Long ago, when Rome was collapsing, an endless flow of Germanic
hordes came from the North to save it. But if Germany disappears,
who will come after? Little by little, Germanic blood is being drained
from this earth, unless we pick ourselves up again and set ourselves
free!®”

These prophecies became darker as the war continued. In a speech
on January 30, 1944, Hitler ruminated on the apocalypse that would
rain down if the Germans, who were unaware of what was at stake,
did not stand firm against the Reich’s enemies:

If Germany does not win this war, the fate of the European nations
to the East will be sealed, and the West will swiftly follow. Ten years
from now, the most ancient continent of culture will be unrecogniz-
able, the gains of the past two thousand five hundred years of mate-
rial and intellectual evolution will be destroyed, and the peoples, like
their leaders, artists, and scholars, will be dying like dogs in the for-
ests or swamps of Siberia—if by chance they have not already taken
a bullet to the head. The eternal Jew, that fomenter of destruction,
will celebrate his second triumphal Purim among the ruins of a dev-
astated Europe.®®

The scope of the terrifying Judeo-Bolshevik menace to the East de-
manded a commensurable reaction. The distress of the German people
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required celerity: “Today, we face only two hundred million individ-
uals. In 1960, they will no doubt number two hundred and fifty mil-
lion,” Himmler predicted in 1942.°° “Believe me,” he implored, “in a
hundred years or in two hundred years, the mortal danger will have
become even more pressing.”!90 It was high time to take action in the
East, given the Slavic and the Jewish threat. Distress and emergency
meant that action was necessary (Notwendigkeit); in this case, to act
without delay, for there was a very present danger of immobilization
and death.

The moment of Adolf Hitler was the moment to act. The genera-
tion of the First World War and its children could not miss this call.
Referring to the mass killings perpetrated by the Einsatzgruppen in
Poland in September and October 1939, Himmler declared:

Indeed, if we do not have the nerves solid enough for it, we shall will
these mediocre nerves to our sons and to our grandchildren, and then
we will start the same debacle that has been going on for the past
thousand years all over again. We do not have the right to do this.
We are lucky enough to be alive today, to have been educated by Adolf
Hitler, and since we are lucky enough to be acting within the Reich
of Adolf Hitler and under the Fithrer’s orders, well then, please let us

not be weak.10!

This, to Himmler, was an obvious fact: “Germany will never again
have the opportunity to solve this problem in the same manner as we
are now able to, under the leadership of Adolf Hitler.”!%> The Reich had
to strike swiftly and hard, for time was short; the Nordic race risked
ruin and the fortification of its enemies. The tremendous brutality and
the extreme speed of German military operations were as much a re-
sponse to a deep-seated anguish as they were a tactical decision: to
shock the enemy, to paralyze and intimidate other belligerent states
with the thunderous spectacle of German weaponry, and to act quickly,
because time was pressing, for Germany and for the race.

Kampfgemeinschaft: The Community of Struggle

Biological urgency and the laws of nature, which willed that the strong
live and the weak die, demanded that the community, the Gemein-
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schaft, be organized. If it wished to survive, the Volksgemeinschaft
had to pull itself together into a Kampfgemeinschaft or a Frontgemein-
schaft. To the Nazis, the experience of the First World War had proven
that the community of struggle (Kampf) was the most efficient and
beautiful form of human organization: in the trenches, men lived in
solidarity and discipline, and experienced the height of existence to-
gether. This large-scale experience of war had made it possible to over-
come the sterile contradiction put in place in 1789, and then confirmed
in 1917, which had set traditional monarchy and democracy in opposi-
tion to each other. The monarchy had disappeared in 1918, and histo-
ry’s decisions could not be repealed; if these regimes toppled, it was
because they were meant to perish. In Mein Kampf, Hitler was unspar-
ingly harsh in his critiques of the German and Austrian imperial dy-
nasties. The Habsburgs and the Hohenzollerns, he declared, had been
done in by their own mediocrity, which was an expression of their bio-
logical degeneracy. As for democracy, it was a waste of time and breath;
it was an idea based in the illusions of equality and universality, and it
placed power in the hands of masses whose weak biological and racial
value fated them to submission and domination.

This did not mean, however, that it was possible to turn back time:
since 1789 the masses had participated in politics, and the enormous
sacrifices of men who had fought in the First World War required in
return that they be honored and allowed to share authority. The only
valid human organization, which had been tested in the extreme con-
ditions of the trenches for four whole years, was the “community of
struggle.” It was the only one that combined the efficient authority of a
leader and the participation of the masses, and that corresponded to
nature—unlike monarchies, which were led by degenerates, and de-
mocracies, which functioned on the absurd postulate of equality.

The community of the people was therefore a “community of the
front,” which obeyed its Fiihrer—a military title—just as in combat
and mortal peril a unit blindly followed its leader: Fiihrerprinzip and
Gefolgschaft, principles of obedience to a leader, were not the megalo-
maniacal whims of a single individual, but principles of community
organization designed to meet the demands of history and of nature.
The same was true of Nazis’ rhetoric and speaking style, which, along
with their omnipresent uniforms, smacked of the barracks at every turn.
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The cutting oratory and the harsh tone of NSDAP cadres and Nazi gov-
ernment officials were a constant reminder that orders could not be
debated when the survival of the community was on the line. Constant
peril required blind obedience to and trust in the leader.

Much like a pack of animals, this community based on struggle fol-
lowed nature, both its principles and its ends. Scandalmongers who
claimed that the Third Reich was a dictatorship were reminded that
germanische Demokratie belonged to nature. It was nature that had
elected and named the Fihrer, whose merits had raised him above all
others: “The power of the Fiihrer,” Hans Frank wrote, “is not based in
constitutional paragraphs, but in his manifestly superior acts and ac-
complishments.”!% Elected by nature—that is, by the exceptional gifts
with which he had been born, the Fiithrer understood nature and its
necessity better than anyone. It was “not the arbitrary that dictates the
law,” but rather the will of the “Fiihrer . . . who, better than anyone,
knows what is necessary for the German people. And he is the Fiihrer
because he has been proven to have superior capabilities.”1%* It was
simply fact that “the men gifted by fate are the men fate designates as
Fiihrer of the people.”10°

The Third Reich was not a regime that fit into any known catego-
ries, such as dictatorship, oligarchy, or Caesarian monarchy. “It is an
entirely new regime.”1% “Germanic democracy” did not rely on any
constraint. The consent of the Reich’s subjects to the power of the
Fithrer was at once free, tacit, unconscious, and instinctive. Between
the Fiihrer and his subjects existed a preestablished harmony grounded
in the community of race, which was the source of an “intimate con-
nection” that excluded all possibility of mechanical, formalist, and po-
lice constraint. Loyalty to the leader was free in the sense that it was
loyalty to oneself, and to the nature that lay within.

Since the Fiithrer had laid bare the laws of history and nature, obe-
dience to him was synonymous with obedience to the race, and thus
with obedience to all that was purest and most authentic in oneself:
“Servile and blind conformity is not demanded of those who accom-
pany the Fiithrer, but loyalty. And loyalty presupposes trust in the
fact . .. that the Fithrer . . . knows, that he is wise.”!%” The Third Reich
could not imply submission, dictatorship, or the constraining power
of the state—a Germanic person was a balanced being, master of him-



“ALL LIFE IS STRUGGLE” 183

or herself, and had no need for constraint. There was nothing rebellious
or anarchic about the Germanic man or woman. Easterners were be-
ings of passion and affect, and miscegenated Easterners like Jews
were all the more so; they had no mastery over themselves and had to
be dominated by constraint. “Germanic loyalty is the exact antithesis
of Eastern obedience.”108

The immediate, spontaneous, and authentic participation that char-
acterized “Germanic democracy” was a cornerstone of the Fiihrerstaat
and the opposite of the dictatorial constraint exercised by so-called lib-
eral democracy, which was the true dictatorship: it was formalist,
based in written law codes, and relied on police enforcement. With a
hint of mischievousness, Carl Schmitt noted that the most punctilious
democracies, the ones that were most zealous in their separation of
powers, had not hesitated, “since the World War,” in order to respond
to the demands of contemporary life, to introduce “simplified proce-
dures” that helped make possible “rapid adaptation to difficulties raised
by shifting circumstances.”'% But the practice of issuing governmental
decrees invalidated the theory—not to mention the dogma—of “consti-
tutionalism that separates powers,” in the way that legal formalism
separated, distinguished, and dissected everything. The example of
France proved that “no state on earth can escape the need for simplified
legislation.”!1% Schmitt particularly relished quoting treasured French
colleagues who shared this opinion, from Carré de Malberg to René
Capitant.!!

Shedding Barriers, Eradicating Christianity

Erich Ludendorff, an expert in military affairs, and particularly in de-
feats, had identified the true cause of German defeat in World War 1.
He and his wife, Mathilde, argued in numerous works that Chris-
tianity had made the nation weak and pitiful, in every sense of that
word. Hitler was convinced of this as well, telling Goebbels, “The most
pious generals are the least successful ones. The pagans’ army leaders
are the ones with the greatest victories.”!'? Hitler, Himmler, and Goeb-
bels all had Catholic backgrounds, and, over the course of the 1920s, all
of them progressively abandoned their faith and their Christian values.
While Hitler, for reasons of political opportunism, remained prudent
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and continued promoting “positive Christianity,” Himmler took a much
more radical line, brooking no compromise with Christianity, which
was forbidden in the SS, where yearly confession and communion—not
to mention attending mass or baptizing one’s children, were held in very
low esteem:

We are going to need to rid ourselves of Christianity even more force-
fully than in the past. We must break with Christianity, which has
made us weak in all struggles; this major plague, the worst that could
strike us in the course of our history. If our generation does not do it,
it will drag us down for a long time to come. It is on the inside, within
ourselves, that we must be done with it.113

Christianity, with its emollient values of peace and pity, had
disarmed the Nordic race. A religion created by Jews, it had been inocu-
lated into these great blond animals to make them hesitant, scrupu-
lous, and debilitated:

Our Christianity is strongly tinged with Judaism. A religion that is
based on the principle that you must love your enemies, that you
must not kill, and that you must turn the left cheek when you are
struck on the right, cannot serve as a virile doctrine of defense for
the fatherland. . . . Its activity is treason.'*

This was not a new idea, as reading Machiavelli or Nietzsche shows;
both saw Christianity as the language of the weak and the weapon of
the meek against the strong. Nazi discourse drew from these sources
and radicalized them with racism and the extreme force of their rejec-
tion: “There have always been weak people, humble people, people who
will stand anything. In the East, this fatalistic vision of life is common.
But the Jew also comes from the East,” along with his God, “Jehovah,
the cruel, the wrathful.”!'> It was

in his quest to dominate the entire world that the Jew created a highly
elaborate system of superstitions in the West, which relies on the
spineless meek among every people he has infected with his Eastern-
fatalistic ideas as he has insinuated himself everywhere. He convinced
them that free will is an illusion, that they are predestined, and, with
the slogan of “predestination,”...he has paralyzed the deciding
strength of men and of peoples.!'®
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What to do? Very little, at first, other than removing younger
generations from the harmful influence of their old teachers in the
clergy. Direct conflict with the churches was not desirable: the Nazis
had not been in power for very long and the Germans were not ready
for a radical reform of their beliefs. Leave them their talismans, the
incense and the magic of their childhoods, their Christian masses
and midnights. What was more, the churches’ open anti-communism
and anti-Semitism made them first-rate allies. After the war, once vic-
tory had been won, the time would come to settle such accounts—not
that there would be much to do, according to Hitler. He saw Chris-
tianity as an overripe, even a rotten, fruit that would fall from the tree
on its own:

We must ensure that in the future the churches do nothing other than
what they are doing today: losing ground, step by step. What do you
think? That the masses will become Christian again? Nonsense.
Never again. That movie is over. No one is going to see it anymore.'

Hitler had come a long way from his electoral campaigns and their
talk of “positive Christianity,” and now paid little heed to reconcilia-
tion efforts by the Deutsche Christen:

No future for religions . . . , not for the Germans, at any rate. Fascism,
in Italy, may well make its peace with the Church in the name of
the Almighty. I also will do it, why not? That won’t prevent me from
totally eradicating Christianity from Germany. ... One is either
Christian or German. One cannot be both. You may well try to throw
that epileptic Saint Paul overboard, others have attempted it before
us. . .. It’s utterly useless. One cannot get rid of the Christian spirit,
and that is really what this is about. We do not want people staring
longingly at the hereafter. We want free men, who know and feel God
in themselves.!8

As time and the war went on, Hitler’s attitude became more and
more belligerent as he grew increasingly irritated by Germans’ inability
to take a stand against the Reich’s enemies. By his calculation, the
cause was religious and cultural—a Christian barrier. To definitively
stamp out the Christian spirit, “the Fithrer is now inexorably determined
to wipe out Christian churches after the victory.”'"” Should the disap-
pearance of Christianity lead to the revival of the old Germanic cults?
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Certainly not! Hitler was unsparingly harsh and caustically sarcastic
in his ridicule of people who favored horned helmets and daydreamed
of slipping on “a bearskin to retrace the path of the Germanic migra-
tions.”!20 Rarely did he miss an occasion, in public or in private, to
slap these Germanic fantasies back into their past. A firm supporter of
life and its laws, he told his tablemates:

It seems totally ridiculous to me to have the cult of Wotan celebrated
again. Our old mythology is outdated; it wasn’t even able to stay alive
when Christianity arrived. What'’s ripe for death always disappears!!?!

For Hitler, what was eternal—and should be eternal—was the life
of the Nordic race, not the forms that it might take over the ages. In
Nuremberg, he stormed against people who worshiped a static form
of Germanity:

We are National Socialists and have nothing in common with that
volkisch idea . . ., nor with that vélkisch, petit-bourgeois kitsch or
those bushy beards and long hair. We all had our hair cut nice and
short.!??

Rudolf Viergutz, herald of the gottgliubig (believers in God) move-
ment, shared the opinion that reestablishing or reviving dead religions
was out of the question. Resurrecting Wotan or Edda “would be a re-
construction for a historical museum, a theater, but certainly not a
religion for our people.”'?® Would that not show a lack of respect for the
Germanic gods? No, because Germanic religiosity required no figures
and no dogma: it respected and adored life itself, and was therefore as
plastic and labile as life itself. This handy plasticity made it possible
to see that the ancient German gods had been satisfactory expressions
of a life-feeling, but that they no longer were. “The gods are not rigid
and fixed. They are changing, like everything living.” This was why it
“would be a mistake to become attached to old symbols” instead of
“inventing more new ones.””* “The religion of the German people
must to the contrary . . . be authentic and living; it must spring from
the very motions of the German people’s soul.”125

This religion of the people and of life was, according to Hitler, a
faith in “God, God in nature, in the people, in our destiny, in our
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blood.”1?¢ A religion of immanence and not of transcendence, it was a
faith in what was most intimate, most unique, and most authentic in
man: his race, the nature within and around him. A religion of imma-
nence might sound surprising, because those who understood religion
according to the criteria of Christianity could not understand “that the
religion of the German people now taking shape has no doctrine, no
dogma, nor can it say exactly what is the object of its faith,” other than
nature and blood.'?” Deus sive natura (God or nature). Himmler deliv-
ered the credo of this faith:

Just as I believe in God, I believe that our blood, Nordic blood, is the
best blood on this earth. ... We are superior to everything and
everyone. When we are liberated from our inhibitions and the bar-
riers holding us back, no one will be able to best us in quality and in
strength.!?8

This cult of nature was a religion in the original Latin sense of that
term: it was a link to nature, to origins, to birth.'*?® The new faith,
which was the most ancient and the most archaic of faiths, was a form
of communication with the elements and with life. It offered a link to
the race and to the dead, and gave meaning to man’s life. As Himmler
explained to his senior officers at Heydrich’s funeral:

In my speech, and quite intentionally, I expressed my deep faith in a
god, in a destiny, in the Old One, as I call it—from the old Germanic
word Wralda. Once again, we are going to have to find new touch-
stones within our people for all that is, for the macrocosm and the
microcosm, for the starry sky above us and the world within us, this
world we see in the microscope.!30

An individual was finite, but the eternity of his blood made him
immortal through his Sippe, tribe, and his race. The great mystery had
been revealed, and the question to end all questions, that of death, had
found its answer in the perpetuation of Erbgut, genetic patrimony,
which projected man into eternity. What was its teacher? Not four ob-
scure Jews who demanded belief, because that was absurd, but rather
the real world and its laws. Faith in nature was confirmed in all that
was tangible and concrete (the flesh, the senses, water flowing, rock
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crumbling), not in a haze of incense. It was nature that ought to be be-
lieved in, nature that governed within us as it governed in the starry
skies above our heads.

All of this required a fundamental reassessment of beliefs and
values: “This kind of reassessment is the foundation of the German
revolution, it is an assessment based on life itself, in the sense of a reli-
gion for the German people.”!3! To relocate the path of authenticity,
it was necessary, furthermore, to locate the healthiest elements of the
German people, those most faithful to its roots:

Our farmers have never forgotten their own faith. It still lives. It is
merely buried. Christian mythology only covered it over like a layer of
talc, but it preserved the original contents. I [Hermann Rauschning]
said to Darré that the great reform should begin. . . . It will restore the
ancient usages to their rights, by every means. . . . We shall remove the
Christian patina and return to the faith unique to our race. ... Our
peasants still live with pagan representations, with pagan values. . .,
an authentic faith, which is rooted in nature and in blood.'*?

It was not difficult to trace the course of alienation’s path: one had
only to observe what the Christians had degraded, and to restore au-
thenticity to a people Christians had led astray. It was necessary to
reproduce

exactly what the church had done when it imposed its faith on the
pagans: to preserve what could be preserved, and to reinterpret. We
will follow the same path in reverse. Easter is no longer the resurrec-
tion, but the eternal regeneration of our people, and Christmas is the
birth of our own messiah, our people’s heroic spirit and freedom. . . .
Instead of celebrating the blood of their redeemer, we will celebrate
the blood of our people.'?3

The Correct Use of Pity

The eradication of Christianity would make it possible to do away with
compassion (for the sick) and magnanimity (toward enemies). Ques-
tions of pity, of compassion, of empathy, and of the value of these con-
cepts were raised by Nazi authors, leaders, and medical practitioners
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as soon as the first measures against people with hereditary illnesses
were taken in 1933. The 1933 laws and the regulatory measures and
practices that followed them sought to restore nature to its rightful
place (by leaving to die all those who, in the state of nature, would have
died anyway) and in this way to create a community of the people, a
body of the people capable of the highest athletic, economic, and mili-
tary performance, fit for the historic missions demanded of them.
Humanists and compassionate types might have been upset by all
this, but “it is clear that the improvement of the species is only pos-
sible through pitiless selection. Any animal technician knows that.”!34
Arthur Gutt, a doctor and a legal expert and one of the fathers of Nazi
eugenicist legislation, made science and the real world as it existed the
only acceptable axiological basis for all legislation and all policy:

Genetic science of the past decades . . . gives us the moral sanction
to evaluate any individual according to his physical and intellectual
genetic disposition, whatever idiotic prejudices and totally outdated
understandings may say about it.!3

The feeble, compassionate, and individualistic morality of the past
had been disqualified by the “supreme values” that were “the future
of our people, the life or death of the German nation.” These values—
which were holistic because they took as their principle and end the
whole, rather than the part, and realistic because they did not oppose
any fantastical fiction to reality as it existed—were the ones with
which the Reich’s legislation and practices ought to be evaluated: “The
elimination of damaged genetic stock . . . must be seen as an act dic-
tated by neighborly love, by concern for the wellbeing of the genera-
tion to come.”!3¢ Arthur Giitt was a firm proponent of this idea, which
he developed in other publications, notably with his colleagues Ernst
Riidin and Falk Ruttke: “To purify the body of the people and to eradi-
cate pathological genetic dispositions little by little” was an “act of so-
licitude towards the generations to come,” as opposed to “the suicidal
brotherly love that characterized past centuries”: “these are superior
ethical-racial goals which completely outclass the concepts of the lib-
eral age as well as the Christian ethic of brotherly love that dominated
the ancient era.”!3” Whatever effort it took to overcome these outmoded
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Christian and liberal ideas, “we must completely gauge our prior con-
ceptions to the biology of heredity” and its conclusions for science,
ethics, and politics.!38

What good was any pity that prevented an appropriate response to
the enemy as it smothered the race under cartloads of diseased people?
These people would have been eliminated by nature had anti-natural
pity not ordained that they be kept alive, cluttering up sick houses that
cost the state a fortune, to the detriment of healthy individuals. As one
SS publication recalled sententiously, “In nature, which has for all eter-
nity been ordered by divine laws, the law of selection governs harshly
and without pity. The constant struggle for existence kills off in the
egg anything not fit to live.”!%® Furthermore,

our Germanic ancestors approved of the laws of natural selection,
like all healthy men, like all who are not corrupted by false doctrines
of pity that are hostile to life. This false idea of God preached by the
churches has negated the divine laws of nature. . . . Harping on and
on to the peoples that God died on the cross out of pity for the weak,
the sick, and the sinners, they then demanded that the genetically
diseased be kept alive in the name of a doctrine of pity that went
against nature, and of a misconceived notion of humanity. Worse
still, it was believed to be a moral duty to care for and help anyone
who was sick, afflicted, or affected, either morally or physically.!*

Photographs of people suffering from particularly deforming ill-
nesses were printed in illustration of this argument. The good-natured
German bumpkin sparked the ire of Nazi leaders and ideologues. This
stereotype of bonhomie, which had spread during the Renaissance with
the rediscovery of Tacitus’s Germania, could be explained by the fact
that Germanic people were superior beings, at peace with themselves
and the world and thus magnanimous. This was a fine trait, but one that
prevented them from perceiving the hatred confronting them and re-
acting appropriately. Nazi texts were constantly lamenting the suppos-
edly German ailment of “sentimentalism,” a soppy empathy that pre-
vented them from striking the enemy with the force that was being used
against them. The magnanimous German was also forgetful, and par-
doned all too easily. Goebbels was infuriated by “this German illness of
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ceding through sentimentalism,” by this sappy and emollient pusilla-
nimity afflicting the “nice German chap.”'*! The German bumpkin, a
friendly, foolish, sensitive boy, moved to tears by a Beethoven sonata
and vulnerable to the magnanimity of others, always acted in a “typi-
cally German way; that is, sentimental and sensitive.”!*? Interestingly,
these indictments of German weakness were nearly all made after the
invasion of the Soviet Union and at the beginning of the genocide in
the East, or, at the very earliest, following the invasion of Poland in
September 1939.

This good-natured Germanic naiveté would be laughable if it did not
contain a mortal danger for the Nordic race. Even in his anger, though,
Himmler preferred to approach it with irony. In his famous speech on
the “Final Solution” at Posen, the Reichsfiihrer SS relaxed the atmo-
sphere and provoked laughter in the audience with a gentle but firm jab
at those good old Germans:

It’s one of those things it’s easy to say: “The Jewish people must
be eradicated. For sure! It’s in our platform, come on, let’s eliminate
them, let’s eradicate them, on with it, now! Just one thing!” And there
they all are, those eighty million nice friendly Germans, all of them
coming to see us because every one of them knows a very nice Jew. “I
know, all the others are rubbish, but this one, he’s a super Jew.”143

This was an irresponsible attitude in a situation where, to use one of
Himmler’s favorite adjectives, one had to be “consistent.” The “Jewish
question” was not a problem of individuals, but of biology. It had to be
resolved as such, with no exceptions, even for a “super Jew”—whose ex-
istence was just as improbable as that of a “good Jew.” One had to banish
pity about the “treatment” of the “Jewish question” for two reasons.
First, pity implied empathy: it was something to be directed at one’s
neighbor. And Jews were not neighbors; they were not even human.
Second, pity implied reciprocity. And Jews had never pitied Aryans.

Who indeed had pitied Aryans? And when? In 1648, when the Holy
Roman Empire had been blown to pieces? In 1792, when France had at-
tacked Germany? At Versailles? Looking back through history, had the
Persians shown pity as they attacked Germanic Greece? And had the
Carthaginian Semites, when they had attacked Rome? Goebbels
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deployed this argument as part of his thinking in 1938, when, as Gau-
Ieiter of Berlin, he began to envision the evacuation of all Jews living in
the Reich’s capital. It would have to be done, he noted, “with no senti-
mentalism! They aren’t sentimental with us, either.”!*4

When the decision was made to kill all of the Jews in Europe, most
likely around December 11 or 12, 1941, Hitler told the Gauleiters, “We
are not here to have pity on the Jews, but only to feel pity for the German
people.”1%5 Jurist Hans Frank, by then the governor general of Poland,
was present at the major informational meeting held on December 12.
Four days later, during a meeting of the General Government’s key po-
lice and administrative leaders in Kracow, he declared:

I know there is criticism of the many measures that the Reich is taking
against the Jews. There is talk of deliberate cruelty, of harshness, of I
don’t know what else. . . . But please agree with me on the following
point: we want to have pity on the German people alone, and on no
one else on this earth. No one has ever felt any pity for us.!4¢

The argument Hitler advanced had been absorbed, and was being
redeployed at every relevant occasion. Furthermore, pity was not even
a valid category, since Jews did not belong to the human species. Im-
ages from the ghettos were ample proof of this. Ingrid Greiser, the
daughter of Arthur Greiser, the Gauleiter of Wartheland, was revolted
by the dirtiness and emaciation of the occupants of the ghetto of L6dz,
and in April of 1940 wrote to one of her friends:

there is nothing there but epidemics, and stench, because of the
evacuation pipes. . . . No water, either: the Jews have to buy it, 10 pfen-
nigs a bucket, so they wash even less than usual. . . . You see, one can’t
have any compassion for these people. I think they experience things
differently from us and they don’t feel the degradation and all that.!”

If, unlike Miss Greiser, you could not take a personal tour of the
ghetto, you could always go to the cinema and watch Der Ewige Jude
(The eternal Jew), which was designed to provoke the same sentiment.
In the first entry in his Journals that explicitly mentions the Wannsee
Conference, Joseph Goebbels penned a medical argument to justify the
solutions being adopted as suitable to himself: “One cannot leave any
room for sentimentality in these questions. The Jews, if we did not
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defend ourselves against them, would destroy us. It is a life or death
struggle between the Aryan race and the Jewish bacillus.”!*® Did one
pity the microbes one battled with an antiseptic? The very question
was absurd.

Pity made no more sense when it came to the other enemies of the
Nordic race, as Hitler pointed out to his general staff on August 22,
1939, in his Obersalzberg residence. Here, the source was written in a
stenographic style, in notes taken by General Halder: “Close your heart
to all pity. Act with brutality. Eighty million Germans must obtain
what they have a right to. Their existence must be secured. The law is
with the strongest. The greatest harshness is required.”!** There could
be no pity. Recht, the German people’s right to life, required that there
be none.

From all of the premises laid out here, one conclusion was drawn,
with apodictic force. It took the form of an openly asserted and highly
particularistic ethics: because the other is a hostile force, and because
anything outside the Nordic race wills its death, everything is legiti-
mate defense. The clock was running out for Germany, and a preven-
tive war could buy back time.
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The War Within:
Fighting the Volksfremde

The Concentration Camp: Protection and Rehabilitation

THE CONCENTRATION CAMP was a structure for the forcible detention
of any person “hostile to the people and the state” who, “through his
behavior, threatens its existence and its safety.” These “elements dan-
gerous to the people” were interned for “reasons of safety, of reform, or
of prevention.” Internment was not arbitrary, since the arrest and in-
ternment of these elements could only take place “on grounds of an
order for security detention or a decision for internment issued by the
Gestapo or by the Sicherheitspolizei.”! Theodor Eicke’s concentration
camp regulations, in their updated and corrected 1941 edition, to which
I shall refer here, set out three key concepts as foundational precepts:
camps were institutions that protected the state and the Volksgemein-
schaft from dangerous elements; their purpose was not to kill, but
to rehabilitate whenever possible; and camp internment was not arbi-
trary, but followed a legal procedure, since a prisoner could only be
interned there if the state secret police or the Sicherheitspolizei man-
dated it.

Although imprisonment followed a legal procedure, camps never-
theless were not prisons in the classic sense of that term: the camp
guards, put in charge of these volks- und staatsfeindlich (“hostile to the
people and the state”) elements, were to “conscientiously discharge
their duty like a soldier facing the enemy.”? Prisoners were to be kept
“in a subordinate position with no consideration for age, origin, or so-
cial status, and must obey the orders of their superiors swiftly and
without question.”? These prisoners were “obligated to salute” the
guards while “marching with back straight or standing to attention and
uncovering their heads.”# Discipline was so strict that in many cases
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guards were instructed to “make immediate use of their weapon,” most
often “without warning.”® “Sanctions” for breaches of camp discipline
were numerous, progressively harsh, and standardized.® Reports of
breaches and the punishments imposed for them had to be filled out
in three colors: white for the prisoner’s file, yellow for the camp com-
mander’s archives, and red for the IKL (Concentration Camp Inspec-
torate).” The major charges for breach of discipline were disobeying
guards’ orders (or failing to obey them immediately), disturbing the
peace of camp dormitories, and laziness at work.® But just as judges
under the Third Reich enjoyed infinite freedom of interpretation, camp
guards could also employ a “general clause” of their own.” Punishment
could be meted out to “anyone who infringes in any way on camp dis-
cipline, order, and safety.”!9 Moreover, it was specified, “tolerance is a
synonym for weakness.”!!

Theodor Eicke’s regulations for the Esterwegen concentration camp,
which went into effect on August 1, 1934, specified that prisoners were
there to be cured of their desire “to die for the filthy Jewish International
of some Marx or Lenin.”!? To understand the camp as an institution, it
is necessary to seriously examine two phrases that would appear to en-
capsulate Nazi cynicism at its most cruel, brazen, and brutal. The
first, Arbeit macht frei, was displayed above the entrances of many con-
centration camps. The second, Jedem das Seine, greeted prisoners en-
tering Buchenwald. Arbeit macht frei, “Work sets you free,” was the
slogan of the concentration camp system as it was structured from 1933
and 1937. Although murderous in practice, in principle, the system’s
goal during this time was not actually to kill its Hdftlinge (“detainees”).
Certainly some of them, those considered irredeemable, would die
there. Others would never be released. But until at least September 1939,
most were. The “work” of rehabilitation to regain a place in the Volksge-
meinschaft was in fact supposed to make you free.

The slogan over the entrance to Buchenwald was different: “To each
his due” (Jedem das Seine). It was original in two senses of that word.
The physical object was an original piece made by Franz Erlich, a well-
known Bauhaus artist who spent two years in the Thuringian camp
for his communist sympathies and his penchant for so-called degen-
erate art.!3 Its second layer of originality is more difficult to grasp.
Again, the inscription seems to be dispensing an extra dose of Nazi
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humiliation and provocation. It appears to be saying that the camp’s
detainees deserved their internment, that the camp was governed by a
principle of immanent justice that would give everyone precisely what
he deserved, in both reward and punishment. This thought is unbear-
able to anyone visiting a place where 56,000 people died between 1937
and 1945. But the slogan meant exactly what it said. It was cast for the
camp gates at the personal request of its commander, Karl-Otto Koch,
who had been put in charge of this Musterlager, or “model camp” fol-
lowing a posting as director of Sachsenhausen, of which Himmler and
Eicke were particularly proud. Jedem das Seine is as common an ex-
pression in German as it is in English or French, and translates the
Latin expression suum cuique, which was the motto of the Order of
the Black Eagle, the highest order of chivalry in the Kingdom of Prussia,
established by King Frederick I'in 1701.

Suum cuique tribuere is a Latin maxim frequently encountered in
the writings of Roman philosophers and jurists, who themselves were
quoting Plato (Politeia, 32). Later, in De jure et justitia, Leibniz would
make it one of his three founding principles of justice. Karl Marx, with
his abiding interest in redistributive justice, had it printed as his let-
terhead in the 1840s. In antiquity, “to each his due” was the basis of
fairness. Christian theologians, theorists of the natural order, made it
their credo, and Karl Marx, inspired by the materialist philosophy of
antiquity, believed that each person should be remunerated according
to his work, and that the vampires who merely fed off added value
should be cut off from this source of nourishment. Although he was
no great fan of Marx, had most likely never read Justinian’s Corpus
juris civilis, and probably knew little more of the hallowed expression
than the words themselves, Karl-Otto Koch knew what he wanted to
say: Nazism rejected and spurned equality, and stated a doctrine of
fairness.!*

“To each his due” was supposed to incarnate the basic principle of
justice of the Volksgemeinschaft, which was, as we recall, a Leis-
tungsgemeinschaft. Each member was to receive in proportion to his
Leistung, his performance and production, and each member was to
be evaluated according to the criterion of his race. The “due” of a Nordic
man was not the same as that of a Jew. What was due to a deserving
laborer and a tireless soldier was not the same as what was due to
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someone of good race who happened to be afflicted with a biological
disease. Friedrich Jess summed up the idea in Rassenkunde und Ras-
senpflege (The science and care of the race): “A person can only become
what his genetic patrimony destines him to become. Not everyone can
become what he wants: it is not ‘the same thing for everyone’ but ‘to
each his due.’””!®> The principle governing the Volksgemeinschaft was
valid both in and outside the community. The renowned jurist Edgar
Tatarin-Tarnheyden, a specialist in international law, asserted that the
basis of world order was “the organic idea of suum cuique.”'¢

Criminal Law as War

The enframing (gestell) of German law by nature’s laws extended to
all areas of German law, from marriage to real estate, to cite some of the
examples explored earlier. By all evidence, though, criminal law was a
particularly central concern: it armed the state, the judiciary, and the
police to win the war of the good against the bad. Critiques of the posi-
tive law and the philosophy of past law were more radical in this field
than in any other.

Before 1933, under the reign of individualist liberalism, each person
was considered a private individual, subject to the law and entitled to
rights and protections. A criminal, even the most horrible of recidi-
vists, thus benefited from the presumption of innocence, and was en-
titled to a competent defense and a fair trial. Roland Freisler could
not say enough against such foolishness. The goal of the law, and
particularly of criminal law, was “the protection of the people,” not
“of the criminal.”'” Therefore it was “the criminal” who should be
“hindered,” not “the judge.”'® Freisler argued in favor of a judicial
practice he was given full powers to implement starting in 1942,
when he left his role as secretary of state for the Ministry of Justice to
preside over the “People’s Court.” Judges were to be relieved of all
formalities and all formalism. “Form” had to be sacrificed in favor of
“substance’”:

In criminal law, National Socialism wishes to and must move beyond
notions of formal law and formal injustice to replace them with the
reign of material law and injustice.!”
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Matter, substance, substantive values: at its heart, substantive law
was simply anything that served and protected the material, biological
substance of the German people, that protected the race as a substan-
tive organic community. The way to do this was to consecrate “the
identity of the State’s legal norms with the norms of popular morality,
so that our people’s conscience . . . effectively becomes the dominant
factor” in law.2% Out with paragraphs, form, and formalities: criminal
judges should be free to be mobile, agile, and efficient. Freisler was par-
ticularly proud that the new state and its new justice system had
tossed out the principles of legality and non-retroactivity: “Nullum
crimen, nulla poena sine lege! This precept has been celebrated as the
absolute safeguard of the freedom of citizens,” whereas it had mostly
guaranteed the freedom of rascals and scoundrels. Consequently, “to
abandon the precept of Nullum crimen sine lege has liberated crim-
inal jurisprudence of the notion of formal injustice.”?!

Judicial freedom, a lack of formalism in judicial decision-making,
and the clauses set down as principles of the law (good common sense,
the Fiihrer’s will, the party platform, “general clauses”) made it possible
to replace one precept with another. From now on, Hans Frank noted
with pleasure, “The legal policy of the National Socialist Reich will no
longer be dictated by the precept of ‘No punishment without law,’ but
by another maxim: ‘No crime without punishment.’ "2

This precept was applied a month after the Reichstag fire, when a
credible suspect, Marinus van der Lubbe, was arrested in the burning
building on the night of February 27 to 28, 1933. The law of March 29,
1933, “regarding the infliction and execution of the death sentence” was
a true case of legislation ad personam—and indeed rapidly became
known as the ‘Lex van der Lubbe.’ Its first article determined that the
sentences of the February 28, 1933, decree applied “to acts committed
between January 31, and February 28” of that year.”? The decree was thus
made retroactive, and a law was created that openly violated the princi-
ples of non-retroactivity and legality.

Criminals were no longer protected by criminal law, but thoroughly
endangered by it. The community, which had once been threatened,
was now the one—the only one—to be protected. Solemnly, and once
again backed by his Latin, Hans Frank wrote: “The criminal cannot
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and must not consider the Criminal Code as the Magna Carta liber-
tatum to his profit,” that is, as some grand charter of his personal lib-
erties and safeguards.?* The Criminal Code and the criminal judge
were there to protect the community of the people, not the person en-
dangering it. This was what Hitler had meant by a Copernican revolu-
tion, whereby the community, rather than the individual, was placed
at the center of medicine, politics, and the law.2> A judge’s credo, wrote
Walther Buch, was not “Everything for the individual,” but “Nothing
is more important to me than my people.”?°

The meaning of criminal law changed radically. Since Beccaria and
the French Revolution, the goal of sentencing had been to improve and
change the criminal, since man was flexible and able to evolve. Now,
criminal law was based in the near-total determinism of “criminal
biology” and could punish only to quarantine, or even to eradicate.
Here, Falk Ruttke was categorical: “Criminal law means elimina-
tion.” Moreover, “expiation and reform are not principles of criminal
law; instead, quite simply, they are the eradication” of the bad and of
villains, for the bad were fated to be bad by their biologically flawed
nature.?” From this perspective, the fantasy of improvement no longer
made any sense. One could not change a biologically problematic ele-
ment: it could only be treated medically, surgically, in order to remove
it from the healthy body of the people.

Edmund Mezger, a professor of criminal law at the University of Mar-
burg and then of Munich, also approved of the predominant role of
“biology in the new criminal law.” He viewed with particular favor the
November 24, 1933, law on “dangerous recidivist criminals and on
safety and reform measures.”?® Thanks to this law, “the biological
understanding of the criminal has become a cardinal element in the
National Socialist understanding of the law,” not just in theory, but in
(judicial) practice, since the law could protect the community from bio-
logically degenerate elements that wronged and harmed it:

The law’s greatest failing, until recently, was that ideas of irrespon-
sibility or partial irresponsibility could, during sentencing, lead to
acquittal or to commutation. But it was impossible for the judge, in
order to protect the community, to book a particularly dangerous
criminal due to the very fact of his pathological penchants.?’
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That was the limit! A diseased person could be acquitted, because
he was deemed irresponsible, while the community continued to suffer
from a pathology that the individualist and liberal law, sublimely
unaware of biology and its lessons, insisted on protecting. Now, how-
ever, the law offered a whole arsenal of weapons in the fight against
someone’s degenerate biology harming the community: a biologically
determined criminal could be prevented from acting by safety mea-
sures such as preventive detention, castration, or safety detention at
the end of his sentence.’® As the jurist Giinther Stier stated baldly,
“guilt, according to our understanding, is synonymous with racial de-
generacy,” of which it was also the symptom.3!

Friedrich Oetker, a leading expert in criminal law, professor at the
University of Wurzburg, and, in 1933, president of the criminal law sec-
tion of the “Academy for German Law,” shared this opinion. Already
advanced in years, Oetker represented an older generation of jurists, and
believed that the goal of criminal law was to “fight the causes of the
illness.” From this perspective, an exclusively repressive and eradica-
tive understanding of criminal law was therefore “neither backward
nor barbarous,” but, to the contrary, perfectly modern, since it was
translating contemporary advances in the biological sciences into legal
practice.??

Judges therefore acted as doctors who determined a diagnosis and
acted in consequence by quarantining the unhealthy elements. Wal-
ther Buch, a career magistrate and “supreme NSDAP magistrate,”
staunchly defended this idea. “A judge, like a doctor, is a stakeholder
in the bodily health of the German race” when he “eradicates pests
with no conscience from the body of the people.”?3 With no conscience
and even with no free will. Nazi legal scholars took very little interest in
the question of responsibility. The excessive attention once paid to this
question had been based on two illusions: that of the individual, and
that of freedom. Now, the law and judicial practice were holistic, not
individualistic; they took the Volk as their principle and their end, and
sought to protect it. Lothar Stengel von Rutkowski could now dismiss
the question of responsibility as particularly pointless:

It is not a question of holding a criminal responsible for behavior that
harms the healthy order of the people. The question is: am I able to
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remove from him the possibility of harming our genetic patrimony
and our environment23

The individual did not count. Imputing his act to one cause or an-
other made no difference. What mattered was the fact of his misde-
meanor or crime, which revealed a potential for causing harm that
could always be renewed, since it had already acted in him. There was
no need for the judge to waste time on useless questioning. The only
interest to be defended here was that of the people in the present and
in the future, in its descendants: biologically dangerous individuals
ought to disappear not only from the “environment” of the people, but
also from its “genetic patrimony” through measures, now provided for
in the law, that intervened in his very body.

Rutkowski did temper his message: minor and unrepeated offenses
such as stealing an apple or telling a lie did not indicate damaged bio-
logical substance. The police and the legal system therefore had to
distinguish crime from crime, because criminality was not always a
biologically determined inclination. For occasional delinquents, for
those “whose malevolence is exclusively, or at least predominantly,
conditioned by environment, order, justice, and sanction remain the
most appropriate forms of intervention.” The biologist thus acknowl-
edged that not everything was biological or biologically determined.
“Sentencing is an experiment,” an “environmental stimulus” that
could modify behavior. What mattered was accurately identifying the
“environment” and the “genetic patrimony” as the only two “compo-
nents of our will,” so that “selective breeding,” which was based on an
a priori eugenics, and “education” could be the two pillars of an “ethics
in keeping with the laws of life.”3> These were also two of the three pil-
lars of a healthy legal order, alongside a criminal justice system de-
signed, in theory and in practice, for the eradication of biologically
unhealthy beings.

The “Armored Divisions” of the Law

To achieve this eradication, structures that were even more efficient
than common law courts were created: the Sondergerichte (special
courts) and the Volksgerichtshof (people’s courts).
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The offenses and crimes targeted in the rulings of February 28, 1933,
and March 21, 1933, against Heimtiicke (insidious treason) were handed
over to the Sondergerichte, created by decree on March 21, 1933, and
confirmed by the law of December 20, 1934. In parallel, the Volksge-
richtshof were established on April 24, 1934, to handle a portion of crimes
and offenses. The September 1939 decrees extended the competence of
these special courts to nearly all offenses and crimes, including petty
ones. This change in the criminal law system reflected the idea that it
was unbearable for anyone to profit from the war, as evidenced by the
extremely harsh sentencing of acts committed during Verdunkelung
(air-raid-alert blackouts).

These special jurisdictions made it possible for criminal law to be-
come as “harsh as war itself.”3¢ A World War I combat veteran and a
dyed-in-the-wool Nazi, Roland Freisler described judges as “the soldiers
of the home front,” whether their benches happened to be in ordinary
jurisdictions or special courts.?” The special courts, in turn, were baldly
described as “the court martials of the home front.”?® But the war meta-
phor, like all Nazi metaphors, was not actually a metaphor at all, as
Freisler pointed out in no uncertain terms:

The special courts . . . are in a way the armored divisions of the law.
They must be as swift as assault tanks and have comparable fire-
powetr. . . . They must show the same ability to track the enemy, to
flush them out, to overtake them, and possess the same capacity to
destroy them, to annihilate them.3°

These words were written in the euphoric midst of the successful
Blitzkrieg against Poland, in which the tanks of the Wehrmacht played
an illustrious role. They say a great deal about the concept of the “inner
front” (innere Front) as developed by those responsible for Nazi law and
jurisdictions. The idea was to ensure that “German men, in the rear
as at the front, are at their combat posts,” for “this is how the fighting
bloc of a great people stands united and in solidarity behind its
Fuhrer.”40 But as early as 1935, in a context of international peace,
Hans Frank had already stated aloud and on paper that judges were
soldiers in a war against crime: “The guardians of the law are the sol-
diers of the law,” a “combat unit” that sees to it that “German citi-
zens of this Third Reich, this empire of honor, order, and decency,
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may once again feel safe.”*! This, then, was the true, literal, and
faithful definition of “legal certainty” so dear to the jurists of yester-
year: “Legal certainty is only valid for the correct, honorable and sane
majority of our people.”*> For Roland Freisler, the

meaning of criminal law is . . . the protection and the reinforcement
of the blood of our people and of its life force, . . . the reinforcement
of this joyful disposition which the members of our race manifest in
working for the reconstruction of our people [and the assurance] that
the state, too, is fighting on the front lines.*?

The war being waged by judges and police officers was a war against
parasites, harmful elements, and brigands:

We are waging a war of eradication, and we shall most energetically
make sure that it is the criminal, not the state . . ., that is left to hang
[sic]. We shall rid ourselves of these humanist and false ideas.**

Even more generally, it was part of the law’s essence to be, quite
literally, polemical. The law was not a judicative and neutral third
party. It was a body of norms formulated and applied by men holding
political power. It was an arm used by those in power to bolster and
strengthen their domination. The law was never neutral; it was always
partial and partisan, in its most ethereal formulation (philosophy of
law) as well as in its most concrete and most brutal application (the
criminal courtroom). The Nazis unequivocally favored this view,
which seemed honest and just in their eyes: “The law is a means to
assure the future of our people, or else to endanger and destroy it.”*°
The law could be a weapon in the hands of Germany’s opponents, as
had been the case until 1933; before then it had been used to the detri-
ment of the people and the race. Or it could be redefined and used by
the best representatives of Germany'’s interests, in which case it would
benefit and support the best in their struggle. During the affair of the
Potempa Murder in the summer of 1932, the Nazis viewed the law’s
intervention as fully instrumental: to them, the death sentence handed
down to the five SA members (who had trampled to death a Polish la-
borer and communist sympathizer) was proof that the law was in the
hands of the Reds and the Blacks. Soon, however, it would be placed
under the control of the Browns, who would reestablish legal harmony:
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the state’s laws would once again be congruent with the laws of nature,
and the “enemies of the people” would once again be the “enemies of
the state.”4¢

The law was a weapon; the judge was a soldier, or rather a rogue non-
commissioned officer lining the Volksgemeinschaft up for battle. This
was the intriguing semantic argument proposed by Gunther Stier in a
book titled Das Recht als Kampfordnung der Rasse (The law as a battle
order for the race), in which the author derived a plethora of words from
the radical Recht to demonstrate the fertile semantic field it opened up:

Just as an officer commanding a unit places his soldiers in a line, the
task of a judge is to arrange the things that are presented to him. To
judge (richten) therefore means putting things back in order (zurecht-
riicken), putting them back in their place. When a soldier steps out
of line, the corporal puts him back in his place; the judge puts the
individual back in line when, on his own, he is not upright, he is lost,
poorly positioned. This individual is then placed back on the straight
and narrow.¥

“Law” was “what makes [men] upright again” (richtendes Recht),
and the “legal order” was a way to place them “in battle order.”*8 Fried-
rich Oetker, a professor emeritus of criminal law at Wiarzburg and
president of the criminal law section of the “Academy of German Law,”
said much the same thing: since life was a war of the races, and the in-
dividual’s meaning and existence relied exclusively on his “position” as
a “member of the community,” the “categorical imperative” for each
individual was “to return to his ranks in the community and to submit
to its order.” Now “anyone who forgets his position as a member of the
community, anyone who lashes out at it, anyone who refuses to obey it,
is an enemy of the people.”* This was particularly true of judges. As
another Nazi publication explained, “the fact that judges and prosecu-
tors now march in the same ranks and in step with their comrades in
the SA and the SS is evidence of a healthy change.”*°

Irritated and even exasperated by several legal cases he had heard
of in which judges, to his mind, had taken too light a hand, Hitler came
up with the idea of placing judges directly under his authority, with
professional transfers, sanctions, and revocations possible in cases
where judges were found to be lax or irresponsible. He had been par-
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ticularly exasperated by the case of Ewald Schlitt, a man who had
beaten his wife to death and whom a judge had sentenced to five years
in prison for his crime. Hitler, who was particularly sensitive to these
cases because of his own family history, learned of the affair through
the press on March 21, 1942. It made him furious—so outraged that he
threatened to do away with the courts entirely and hand the treatment
of legal cases directly to the Reichsfiihrer SS instead.® By order of the
Fihrer, the Ministry of Justice transferred the case to the Leipzig
Reichsgericht, which sentenced the defendant to death.>> Hitler fol-
lowed with this speech to the Reichstag, on April 26, 1942:

No one, in the moments we are living, can brandish acquired rights.
Everyone must know that from now on there are only duties. I there-
fore ask the Reichstag to expressly confirm that I hold the legal right
to force each person to do his duty, or if the situation requires it, to
demote or dismiss anyone who does not fulfill his duties, after a good
conscience examination and with no consideration for his person nor
any regard for any alleged legal rights.>3

The German judiciary was included in this:

I also expect the German justice system to understand that the na-
tion is not there for it, but that it is there for the nation. This means
that the world must not perish, nor must Germany, so that formal
law can live, but that Germany must live at all costs, even when for-
malist understandings of justice must suffer for it.>*

The last traces of procedural normality, of normalized administra-
tive function, were now officially to disappear. They were to stand aside
for the executive, legislative, and now the judicial supremacy of the
Fuhrer, who in his speech made explicit reference to the maxim pereat
mundus, fiat justitia (let justice be done, though the world perish) in
order to deny its validity. Paradoxically, the judiciary, most likely because
as a professional body it had agreed so extensively with most Nazi ideas
and proposals, had for many years been an island of excessive profes-
sional and decision-making autonomy. Judges ruled harshly, and if by
chance their sentences displeased the Reich’s secret police, then the
Gestapo was there to nab any defendants who were discharged or let off
too lightly, and to place them in Schutzhaft (protective detention)in a
concentration camp.
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In 1942, Hitler decided that he could and must do away with the
last shred of respect that had once been granted to the judiciary. The
fiction of a still-autonomous German judicial branch evaporated.

The Nature and Function of the German Police

During a 1936 conference in which he appeared in his new role as “chief
of the German police,” Heinrich Himmler offered some reflections on
the genesis of the police over the long course of German history. These
reflections were both etiological (why are we developing such a severe
police force?) and ethological (because our behavior requires it): German
history had been “incredibly painful,” filled with war and misfortune,
never peaceful enough to foster civil, polite officials. Germans had only
ever fostered in their midst

the German soldier and the German civil servant. We, the Germans,
must be lucid on this point: we do not have steady-going knights or
gentlemen, like other states of the Germanic race. . . . We weren't able
to develop those types. For that, you need centuries of peace, without
being disturbed. . .. And so we, the Germans, threw ourselves into
regulations, and it is through regulations that, with an order and a
discipline we stubbornly imposed on ourselves, we developed these
two types, the civil servant and the soldier.*

German behavior and civilization had come about in this way,
through lack of serenity and peace. The soldier and the civil servant had
been its makeshift civilizers, and, doing the best they knew how, had
nevertheless managed to help Germany survive and prosper in a hostile
world.>® Himmler, therefore, was not so much expressing regret over
the backwardness of Germanic mores as he was admiring the German
community’s two types of executive. The German police, he believed,
should specifically act as a junction to train a “civil servant militia.”>’
This wartime civil service, come what may, was there to wage war:

We are a people located at the center of Europe. The peoples sur-
rounding us are not our friends. [They] would like to destroy this
Germany . . . which is for us—and for the world: it is after all the
heart and the brain of Europe!—a little more than a mere name on a
map.>8
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This high-level mission gave the German police permission to take
certain liberties. They were not there to protect society or the indi-
vidual against the absolute state, but rather to look out for the health
of the “community” as an “organic unit.”*® Their vocation was to en-
sure that the community would endure by requiring that each of its
members fulfill the function that was assigned to him or her as a part
of the whole, so that the whole might live:

The individual’s role as member of the community requires certain
duties toward it. All of the duties an individual must discharge as a
member of the community constitute the field that the police must
survey, in the name of the state.®®

The German police had to protect the life of Germany in a time of
heightened, even paroxysmal danger. As Himmler inquired:

What weight do the articles of the law carry? What weight do rul-
ings carry? What weight do regulations and procedures carry? If, in
one way or another, I succeed in helping my people, then I am acting
in compliance with the law, in the most deeply divine and moral
sense of that term.5!

Himmler could thus proclaim boastingly, as we have seen earlier,
that under his orders, the German police blithely violated “laws” in
order to respect “the law”—"paragraphs” carried no weight in the face
of “the German people’s right to life”:

This is our way of thinking: we want only the laws of nature, the
laws of life, which are simply there, which we did not create, but the
Lord God, or nature, or destiny created, to be held back by stupid para-
graphs of law.%?

These “stupid laws” were the work of a bygone era, of which the
majority of Reinhard Hohn's legal writing was a historical critique. The
law the Nazis found themselves up against in 1933 had been “the ex-
pression of the ideology of the liberal bourgeoisie. The law that gov-
erned police activity had been the outcome obtained in the nineteenth
century by the bourgeoisie in its struggle against the absolutist state.”
The bourgeoisie had been burned by absolutism and was therefore—
legitimately—eager to prevent “any attacks on liberty and property”:
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“This was only possible once the state, and, with it, the police, was
placed under a legal system that made it possible to evaluate, in each
case, whether the police had acted arbitrarily or in compliance with
the law.”¢ The struggle against the arbitrary had thus given rise to
legality—to submission to the law as a third party—the alpha and the
omega of any judgment that could be passed on the actions of the po-
lice. To prevent the state from intruding into the private sphere—also
an anti-absolutist legal construction—the bourgeoisie responsible for
1789 and the nineteenth century had also created a strict distinction
between what was private and what was public. The police were lim-
ited to the public sphere alone, and were asked not to become involved
in anything that was not their business. The private individual was
thus free to go about this business, which he did, so long as he did not
threaten public order in doing so, and the police had no say in the
matter:

Citizens expected the police to preserve public peace and safety so
that they would be free to go about their economic and social occu-
pations. Beyond that was the private sphere, which was not the busi-
ness of the police.®

It was specifically this distinction between public and private that
Hohn was calling into question. He proved its inanity not theoretically,
but empirically, with a few memorable examples that ultimately al-
lowed him to show that, contrary to the claims of the liberal bourgeoisie,
nothing fell outside of the jurisdiction of the police. Before 1933, it had
been believed that drunkenness was the private affair of an individual,
who was free to drink as he pleased, even when “he was ruining his
family” and causing desolation in his home. For indeed, “the idea that
the family is a member of the community of the people, and that it must
be protected, is foreign to a legal system that conceives of the family it-
self as a mere legal relationship.”®®

As a jurist, Hohn was more than likely aware that he was exagger-
ating, and that provisions in the former legal system made it possible
to impose certain restraints on drunkenness. This is also true of Hohn’s
second example, that of suicide: before, he asseverated, the law pre-
vented the police from intervening to prevent an unfortunate soul
from carrying out his tragic project! To highlight the absurdity of this
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legal culture, Hohn insisted that the police had not had the authority
to intervene unless the desperate act threatened to tie up automobile
traffic. Here, once again, was the derisive caricaturing that Third Reich
jurists enjoyed brandishing in their battle against the old legal order.
Hohn concluded by lamenting: “that this man was a member of the
community of the people, that he was perhaps a breadwinner, none of
that could be taken into account in police officers’ decisions.”¢®

To Hohn, this handful of examples was ample illustration of the
inanity and the stupidity of the public/private distinction and of the
notion, however foundational it might be in the liberal understanding
of the police, of “public order”:

Public order comes from the concepts of the liberal bourgeoisie. This
public order has no clear and firm grounding in the fundamental
values, the racial values, of our people.®”

The fact that “the liberal bourgeoisie had seized power over the
rights of the police” as a kind of weapon for confronting the absolutist
state might have been a good thing at the time, but their liberal un-
derstanding of the role of the police had led to abuses that became the
rule:

The forces working to destroy the people and the state are hiding
behind these laws governing the police to mask their plotting and to
condemn the police to powerlessness in all issues pertaining to the
very existence of the community of the people.%®

The liberal understanding of the law and the police had made it pos-
sible for scoundrels to bring police officers before the courts, which
could then investigate whether “the police had acted in compliance
with the law; that is, in compliance with norms”—formalist legalism
that had made it possible for swindlers with dishonest legal counsel
to despoil the state and the community by reducing the police to
inaction.®’

Thankfully, the year 1933 had put an end to this aberration. Héhn
recalled that President Hindenburg’s decree of February 28, 1933, fol-
lowed by Goering’s ministerial order of March 3, 1933, had expanded
the jurisdictions and intervention powers of the police force, notably
for the Gestapo. This “exploded from all sides the legal framework once
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imposed on police activity,” notably the infamous 1931 “Article 14 of
the law regarding police administration.”’? This article had specified
that “the police authorities must, according to the laws currently in
effect, take all measures they deem necessary to protect the collective
or an individual from dangers to public safety and order.” Goering’s
decree thus lifted two conditions and checks by invalidating the distinc-
tion between public and private, and by removing the obligation to wait
for an act to be committed to intervene. If, as Hohn had written, “the
mission of the German police is to combat the enemy within,” all bar-
riers once imposed on their actions had to be removed.”! A soldier’s
behavior under enemy fire was no longer determined by laws and regula-
tions; by the same token, “for the first time, it has become clear that the
highest mission of the police is the protection of the community, and
that, from now on, their activity can only be dictated by that mission.””?
The police were no longer “reduced to the defensive,” waiting for acts to
be committed. Whereas previously they had been forced to wait for
someone who had completed his sentence to commit another crime
before they could arrest him again, the police force could now act on its
own initiative:

Professional criminals and perpetrators of dangerous moral crimes
can be placed in preventive detention by the police without judicial
intervention . . ., even if they have no prior criminal record, if they
are suspected of planning serious crimes. In this, the idea that the
police exists to protect the community fully prevails. This has made
it possible to overcome the highly liberal Article 14.73

Did escaping liberalism mean returning to absolutism? Not at all!
Absolutism made the state and its power absolute, whereas the real ab-
solute was the people itself, conceived of as an organic, racial entity. The
old “distinction” that had once prevailed between “individuals and the
power of the state” had been useful for protecting individuals against
the arbitrariness of that state, but it no longer had any reason to exist.”
Free from these obsolete categories and rid of the confining norms
that had been imposed on them, the police were now free to act and to
serve the German people:

National socialism has changed the police in its essence. From a mere
administrative institution functioning by a set of rules, it was made
into a reactive body serving the community of the people.”
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If the mission of the German police was now to “fight the enemy
within” (Hohn), then the Gestapo offered the troops best suited for the
war on the home front. Its members were few and had been selected, for
the most part, from agents of the secret police forces already in place
under the Empire and the Weimar Republic. Now they were reorganized
under young, new, highly trained Nazi chiefs.”® Between 1933 and 1936,
the different secret police forces were merged into the single entity of
the Gestapo, considered to be the vanguard of the Nazi home front.

Werner Best, a lawyer, helped to design the organization and acted
as its leader.”” In his words, the Gestapo’s mission was to fight against
all “attacks on the state and the people.” To be sure, it was not the first
secret police force in the history of Germany—Best, who had a solid
grasp of this historical background, cited the secret police of Metter-
nich and the Deutscher Bund, the armed wing of the Restoration, no-
tably after the Carlsbad Decrees of 1819. But, he added, the police forces
of kings and princes “defended formal domination, and not a living
idea,” as was the case now.”® Like an army, the Gestapo had to be em-
powered to act on its own initiative, rather than docilely waiting for
an attack to strike: “More important than the repression of offenses
already committed is their prevention.” Indeed, “an act of high treason,
once it has been committed, already signifies the death of the state.””®

For this reason, all constraints had to be removed from the Gestapo’s
power to take action. “To uphold its mission, it must be able to apply
means adapted to the ends it has set for itself, and this independent of
all constraint.” As he did in all his writing, Best recalled that the de-
cree of February 28, 1933, suspended “until further notice” all basic
rights accorded by Weimar’s individualist-liberal constitution. At a
deeper level, he pointed out the absurdity of any normative oversight
for police action: “Using the law to impose norms on the means the
secret police are empowered to employ is no more possible than it is
to predict and describe each and every type of enemy attack on the
state or every danger that may threaten the state in the future.”89

Best, the lawyer, was demanding that the secret police be placed
above the law, that they be granted exceptional status in relation to
other state institutions. Fundamentally, he explained, there were two
institutions that were free from the rules of common law—the two in-
stitutions at war with the enemies of the people and the state: the po-
lice and the army.
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All state entities—with the exception of the army and the secret
police—must absolutely work within the framework of firm and en-
during legal structures, in order to avoid the weakening and the dis-
membering of the entire state apparatus. Only the Wehrmacht, which
is fighting against the enemy abroad, and the Gestapo, which is
fighting the enemy at home, must be free from these constraints so
that they can carry out their mission.®!

In the absence of a priori norms, how could one be sure that the se-
cret police would do its job? Best believed that “the attentive selection
of personnel” combined with “strict discipline and self-control within
the corps” would guarantee competence, appropriate behavior, and
quality. All this was crowned with “a bond of personal loyalty to the
command” of the police and of the state, a long and quasi-feudal ad-
ministrative chain that led straight to the Fiihrer himself. And the
Fiihrer, as we have seen, could never be wrong, because he always acted
in accordance with the laws of History—nature, in other words—with
constant devotion to his people and their interests. These, then, were
the foundational principles of “this new and unique type of protective
body for the state.””$?

The Gestapo, in its essence and its mission, revealed the changes
under way in the police force in general, according to Best. In a work
titled Die deutsche Polizei (The German police), Best, as Hohn had, re-
minded his readers that “the bourgeoisie’s ‘liberal’ understanding”
had reduced the “prevention of dangers” described in the Preussisches
Allgemeines Landrecht and by the Law of 1931 to the mere “role of
night watchman.”®3 They had been made into well-meaning guardians
of the sleep and the interests of bourgeois liberals who cared only for
their cozy privacy. Best, with striking pedagogical clarity, sought in
this and in other texts to lay a new theoretical groundwork for the role
of the police. At root, he wrote, two different and opposing anthro-
pologies, two “ideas of life,” had given rise to two opposing defini-
tions of man, the group, and group regulation—and therefore also of
the police.®* The first was the “individualist-humanist” definition. It
posited that the “unique individual is the highest life value,” and that
anything opposing “the preservation and the development” of this in-
dividual was “immoral.”® Since all of “these individuals have the
same value and are independent of one another,” then “above them no
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vital human phenomenon [exists] that could be superior to them. Only
the arithmetic sum of all of these individuals, which we call humanity,
exists.” This humanity had been held up as a “nebulous and contro-
versial governing ideal.” In this understanding of beings and things,
the state was a mere creation of individual wills, freely assembled. Such
a state’s goal was thus “to protect, to encourage, and to preserve. . .
the individuals participating in it.”8¢ They participated through the
law, which expressed their will and their freedom. In such a context it
was easy to see how “the legality of police activity would be subject,
completely logically and with no exceptions, to the control of judicial
authority.”%” The laws governing police action had been designed as a
protective barrier, behind which individuals could move freely.

In opposition to this liberal understanding, Best described the con-
tours and internal logic of a definition based on a “racial under-
standing.” According to this understanding, the “people is the reality
of human existence”—a people understood not in the terms of the
French Revolution, but as “an entity that transcends individual people
and has endured through time, an entity defined by a unity of blood and
spirit.” It was the “people”’—as a whole—that was “the supreme life
value.” Not the individual—not the part, in other words. Anything that
was a danger to the people’s “preservation and development” was “im-
moral” and against the law. “All inferior life values, including individ-
uals, must be subordinate to the preservation of this supreme life value.
If necessary, they must be sacrificed to it.”®® In this context, “what is
traditionally designated by the name of ‘state’ . . . is the group of institu-
tions . . . through which the racial order is concretely implemented and
serves the preservation and the development of our people’s strength.”%
Among these institutions, at their forefront, the police ensured “the
protection of the racial order against obstruction and destruction.”?9

Because “law” designated what was good for the people, Best re-
jected the liberal-humanist understanding of it, which confused “law”
with “laws” and qualified as “a-legal, even illegal” anything that oc-
curred outside the bounds of those laws. Now, at last, society could
breathe again:

The will of those commanding us, no matter what form its expres-
sion takes—be it a law, an order, a decree, a circumstantial order, a



214 FIGHTING

general mission, a regulation regarding the organization and the at-
tribution of competencies, etc.—this will creates law and abrogates
the preexisting law.*!

Best, as a lawyer, tirelessly repeated this foundational idea of the
“racist-authoritarian state”: “The precedence of laws as the source of
the law, which goes hand in hand with democratic-parliamentary con-
trol of legislation,” coupled with judicial oversight to ensure that leg-
islation was respected, very luckily no longer existed. Now “the will
of the supreme commander of the Reich is legislator”—and the police
had been set free.”> The police could cast off the yoke of norms, rules,
and limits that had reined in its commitments and its action. Best
gratefully cited the decrees of March 18 and October 22, 1938, which
had defined the jurisdiction of the German police in territories annexed
by the Reich in 1938 (Austria and the Sudetenland). By these decrees,
“the Reichsfiihrer SS and Chief of the German Police in the Reich Min-
istry of the Interior is empowered to take all necessary measures to
maintain safety and preserve order, even outside of the limits habitu-
ally set by the law.”?® In this way German police activity was com-
pletely unconstrained by borders (Grenzen), limits, or distinctions
(Trennungen), either geographical or legal.

The end of the distinction between public and private meant that a
person’s (formerly inner) self belonged to him no more than his body did.
An article of the Heimtiickegesetz, or Treachery Act, of December 20,
1934, specified: “all private declarations whose author knows or ought
to know that their utterance may be disseminated to the public are
considered public declarations.”®* Jokes about Goering’s waistline or
Hitler’s sexuality were potentially the business of the police, even
when made in the privacy of one’s own home.

Best insisted on the legality of any action committed in compliance
with orders given by the Reich Oberste Fiihrung (supreme command):
“The police are never acting outside the law or illegally when they
follow the rules set by their superiors—and this goes all the way to the
supreme command.” The orders of the Oberste Fithrung “regulate and
link police action. So long as the police accomplish the will of their
command, they are acting in compliance with the law.” If ever an
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“agent of the police” overstepped that will, “he is no longer acting as
a member of the police and . . . is guilty of professional misconduct.”?
Eichmann’s argument that orders were orders may have dumbfounded
the public at his trial in Jerusalem, but seen in this light, he was simply
reciting regulatory catechism, making his words far less astonishing.
From the theoretical and technical heights where they had been placed,
jurists and intellectuals like Best set the tone and the rules by which
the new police force was to function—a police force whose members,
it should be recalled, had mostly been employed by at least one and in
many cases two other regimes, one an authoritarian empire and one a
democracy.

Unlike Eichmann, however, Best was arguing for and grounding his
understanding of public service as it was carried out by the police, the
chain of command in which they carried it out, and the legality of the
actions they undertook, in a way of thinking about the constitution
that, while certainly rudimentary, was clear-cut and firm. When Best
wrote that “without regard to form,” the will of the Fiithrer and its ex-
pression had the force of law, he was stating the theoretical and prac-
tical consequences of the Enabling Act of March 23, 1933, which gave
full power to the Reich’s cabinet to enact laws by decree. In practice,
by this time the cabinet met only episodically, so that in effect the law
meant that all legislation was a direct result of the Fiihrer’s will. From
then on, the form taken by his will mattered very little. Best could in-
deed conclude his inventories with a disdainful “etc.”: all that mat-
tered was that the will be expressed. The Enabling Act and the Reich’s
legislative practice sealed the theoretical and practical fate of the hier-
archy of norms:

There is therefore no longer any distinction between stronger and
weaker norms, no longer any difference between constitutional law
and common law, rulings and decrees, public law and private law.”®

Thanks to the theory and practice of National Socialist law, all
Trennungen had been left behind: norms had returned to the fluid fu-
sion and intermingling of the beginning. The question remained of the
fairness of the decisions made by the Oberste Fiihrung, and Best, eager to
ground the new discourse and its new practices, took care to address it:
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That the command’s will sets the “right” rules—that is, the rules
necessary for the action of the police ... —is not a question of the
law, but of destiny. A Constitutional Court cannot sanction the abuse
of legislative competence by the leaders of a people . . ., but well and
truly destiny itself: the violation of the laws of life is inevitably pun-
ished, before history, by misfortune and catastrophe.”’

Whereas a superior court was limited to ruling over whether an act
did or did not comply with a system of norms whose postulates and
reasoning might be false, because they were unnatural, the acts of the
Third Reich and its Fithrer would be judged by history itself. Since the
Fihrer had understood the laws of history and gave orders to his po-
lice and armed forces, as well as his state, in accord with the laws of
nature, destiny would crown his actions with success. Before, when the
Leipzig Reichsgericht had found the police guilty of violating the law,
they were satisfying formal “laws” but scorning the German people’s
right to life; therefore, “misfortune and catastrophe were inevitable.”
Germany was no longer under threat from any such danger.

Kriminalbiologie: The Science of Crime Fighting

The work of the police, who defended the people in its struggle for life,
was grounded in the laws of life as studied by Kriminalbiologie. Crim-
inal biology became a popular discipline in Europe at the end of the
nineteenth century. With medical advances and the first discoveries
in the nascent field of genetics, the public, influenced by growing pre-
occupations with hygiene and biology and the rising popularity of so-
cial Darwinism, grew more and more interested in using science to
answer social and criminal questions. The positivist age, in which tax-
onomies proliferated and living things were subject to conditioning
and even to determinism, sought to diagnose and prognosticate on
human and criminal matters.

Criminological positivists had high hopes that all this could be ap-
plied to their field. To this end, in Germany as in other Western coun-
tries, the field of Kriminalbiologie emerged in synergy with eugenics
research as well as more general medical research. The Kriminalbiol-
ogische Gesellschaft (Criminal Biology Society) was founded in 1927;



THE WAR WITHIN 217

its members came from the political Left and Right and included both
Jews and non-Jews. Indeed, in 1933 its membership fell from one hun-
dred and sixty-six to sixty-eight, meaning that nearly a hundred of
them had departed or been removed or rejected for political reasons—
or for racial ones.”®

Criminal biology, already popular before 1933, was now in the lime-
light. The Reichsgesundheitsamt (Reich Department of Health),
which was part of the Ministry of the Interior, included a “criminal
biology research division,” of which Robert Ritter was appointed di-
rector in 1940. The following year, on December 21, 1941, Heinrich
Himmler also named Ritter chief of the all-new Kriminalbiologisches
Institut der Sicherheitspolizei (Criminal Biology Institute of the Secret
Police). Ritter and his team were assigned the mission of “providing ex-
pertise and counsel to the authorities and the services of the secret po-
lice.”®? In practical terms, this meant that Ritter and his collaborators
would, between January 1942 and January 1945, produce an array of re-
ports and memoranda for the Reichsfithrer SS and the Ministries of Jus-
tice and the Interior as part of the long process of preparing a law against
“elements foreign to the community” (Gemeinschaftsfremde), as well
as help to set up filters and criminological classification systems for the
children and teenagers held in the Moringen and Uckermark juvenile
concentration camps. After examining their history, their genealogical
makeup, and their physiology, the experts would divide the young people

7 “situational failure,”
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into different categories (“unfit,” “disruptive,
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“structural failure,” “provisionally reformable,” “reformable”), which
determined their fate: either they would be sent to rehabilitative camp,
or, once they reached adulthood, to another concentration camp.!°0
Here Reinhard Hohn was expressing a central idea in Nazi crim-
inal biology: “in our people, the dispositions of race necessarily deter-
mine an identity of thought, feeling, and action.”!°! There was no better
way to express the idea that any political divergence—at the cultural
level—was perceived and dealt with as a matter of biological devi-
ance—at the level of nature—or, more specifically, as the symptom or
manifestation of an organic pathology in the symbolic order of lan-
guage, culture, and cultural choice. Werner Best expanded on this idea

in an article on the Gestapo in the journal Deutsches Recht:
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The National Socialist principle of wholeness, which corresponds to
our organic and indivisible vision of the unity of the German people,
cannot tolerate the formation of any political will outside of our own
political will. Any attempt to impose—or even to preserve—another
understanding of things will be eradicated as a pathological symptom
threatening the unity and the health of the national organism. ... It
is based on these principles that National Socialism has, for the first
time in Germany, developed a secret police that we see as modern;
that is, as meeting the needs of our times. We have designed it as an
institution that carefully surveys the political health of the German
body, discerns in a timely fashion any symptoms of illness, and iden-
tifies and eliminates germs of destruction, whether they originated
in internal degeneracy or from intentional contamination by out-
siders. This is the idea and the ethics of the secret police in the racist
state of our time, led by the Fiihrer.10?

As an SS instructional manual put it: “A member of the SS and of the
police is proud of his race. . . . He is a friend to all that is healthy and the
foe of all degeneracy.”'9 The principle of Kriminalbiologie as revisited
by the police officers and legal experts of the Third Reich was simple:
biological defects provoked legal wrongdoing. The cause (the defect) had
to be induced empirically from the effect (the wrongdoing), but this in-
duction simply followed the basic rules of science. As the jurist Giinther
Stier explained, “criminal law is based on the laws of life,” so that “one
time does not count”: only a series could determine the probability of a
crime, and the legitimacy of “safety measures” taken to prevent it.!%
Probability was the law of criminal law: statistical recurrence made it
possible to formulate a diagnostic of biological criminality that provided
a legitimate prognosis of probable or even certain recidivism. Otto
Thierack, who was appointed minister of justice in 1942, explained the
idea to German judges in these terms:

It is not necessary for the reprehensible acts . .. to be serious in
and of themselves. It is sufficient for the criminal, through his re-
peated violations of the law, to have proven that his character is
dangerous to the community. If he has violated the law repeatedly
and consistently . . ., a single new violation, even if it cannot be
counted as criminality of the gravest kind, suffices as the last straw
to isolate the criminal from the community forever.!%
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Notions of probability and inclination, and even of biological de-
termination in the most serious cases, were used as the foundations
for criminal law. They also justified the eugenicist legislation of July
and November 1933. The preamble to the law of July 14, 1933, indeed
specified that

hereditary disease courts must examine genetic probabilities on a
case-by-case basis and rule in favor of surgical intervention when, ac-
cording to the experience of medical science, it can be expected
with the highest probability that descendants will be afflicted by se-
rious physical or psychological pathologies.!%¢

Reasoning according to type (criminal, biological, and so on) made
it possible to de-individualize cases, to establish series, and to target
an individual for belonging to a broader population. Police work, when
seen as a form of science, made it possible to define types of criminals
and probabilities through observation, statistics, and inductions, and
thus to engage in a priori police action—or prevention (Vorbeugung).

This was the stance of the new chief of the OrPo (Ordnungspo-
lizei), the “order police,” a gigantic organization that centralized the
command of all uniformed police forces at the level of the Reich, with
Himmler as its chief, via a decree issued on June 17, 1936. That same year,
Kurt Daluege published a book titled Nationalsozialistischer Kampf
gegen das Verbrechertum (The National Socialist struggle against crimi-
nality). If its title had not been clear enough, its highly expressionist
cover (a common feature of such works) filled in the gaps: a virile and
powerful forearm strangled a serpent against a red background.

According to Daluege, everything was quite simple: “criminality
caused by distress” had been reduced and even eradicated by the Fiihrer’s
policy of national economic recovery.!?” In other words, in the new Ger-
many it was no longer necessary to steal to survive, or to eat. All re-
maining criminality and delinquency were therefore due to biological
flaws or defects. If, in the past, some delinquency had been provoked by
distressing social conditions, and therefore the context might have soft-
ened the police or stayed the judge’s hand, the police were now fighting
hardened criminals who were incapable of falling back into line and
living worthy lives, unable to live at peace with a prosperous commu-
nity that could easily ensure their livelihood if only they chose to work.
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These recidivists were really “professional criminals,” and the po-
lice and justice system of the liberal state were powerless against them.
Daluege, seeking to promote an image of police practice as highly scien-
tific, pretended to select a file at random from the police archives. Over
two densely written pages, he sketched out the career of a certain
“Ernst G.,” who, since his birth in 1890, had required “mountains of
paper and rivers of ink” and mobilized hundreds of police officers, judges,
and lawyers.! All for nothing: his life path, marked with multiple of-
fenses, was ample proof of the failure of “individualist-liberal society” in
the face of a “born criminal” whose character was utterly impossible to
reform.!?” Daluege deplored the “forbearance of the state” and the “waste
of public funds,” which were all the more “unjustifiable with regard to
other citizens” because the response of these institutions had turned out
to be so useless.!'® Worse, with a “corrupt Marxist state”—the Weimar
Republic—in power, crimes and misdemeanors had doubled or tripled,
because this liberal regime, founded by the “November criminals” (of
1918), had represented the zenith of laxity and tolerance, based on indi-
vidualism and the theory of environment and upbringing.!!!

Since 1933, anyone living a criminal life was clearly one of the “vol-
untarily asocial enemies of the people,” the “dregs of humanity,” who
had to be fought harshly.!'> Contrary to what a person might believe
was indicated by a return to civil tranquility, public order, and eco-
nomic growth, Daluege argued that police intervention ought to be
tougher, because now the police were up against the dense and unfor-
giving core of the criminal element:

We are living in a state at war. With gritted teeth, we are building a
new house, solid as steel, on the ruins and the ashes of the old state,
arotten state, that crumbled away. Our era is a harsh era. There is no
place for tenderhearted sensibilities and for teary laments—and cer-
tainly not for those people who, through their own wrongdoing, have
excluded themselves from the community of citizens ready and
willing to rebuild our state.!?

This criminality was the symptom of a degenerate biology and the
product of rotten organic elements. It was also due to the “infection”
caused by the arrival of “foreign immigrants . . . whose activity often
contains the seeds of crime”—in particular, Daluege recalled the
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“highly deleterious influence of Jewish immigrants from the East ar-
riving under the Weimar Republic.”!'* In 1936, Daluege was echoing
what Reinhard Heydrich, his counterpart at the Sipo, proclaimed in
speech after speech and text after text: the nation could not let its guard
down just because the communist and Social-Democratic opposition
was now behind bars. It was precisely when the task seemed to be com-
plete that it grew more complicated and more difficult, because the
only enemies remaining on the field of battle were the most hardened
ones. Heydrich and Himmler maintained this discourse throughout
the Shoah, recommending over and over that the tempo of the Final
Solution be accelerated as the physical disappearance of European
Jewry became a reality. As time went on, they insisted, only the most
dangerous remained, only those who had managed to survive. Faced
with this “army of professional criminals,” the police had but one goal:
their “extermination.”!® The resources for this war of eradication were
no longer lacking. Daluege first assumed that the police would be care-
fully screened. Where necessary, its personnel had been turned over in
1933, in order to limit “bureaucratic resistance” as much as possible.
He himself had overseen the recruiting of “trustworthy National So-
cialist civil servants, who would be sweeping things out with an iron
broom” by “throwing open the doors of a career in the police force to
National Socialist veterans.”!'¢ Overly socialist or liberal colleagues—
potential saboteurs—were to be rapidly shown the door. As the author
pointed out, it was a “purging of the police,” which was “in this way
rid of its unreliable elements.”'”

Once recruited, this new and motivated personnel had come up
against an obsolete state rule, with its obsolete laws: “In order to apply
our National Socialist principles, there was always an article of law
missing. This is natural: the new spirit could not build on the old laws
of the Weimar system.” Against this old and harmful law, Daluege held
up the “law of the fait accompli, of the National Revolution.” Jan-
uary 30, 1933, by the very fact of its occurrence, had established a new
political and legal order, which imposed itself de facto. From there,
legal texts had followed to support and justify police interventions.
In particular, Daluege expressed pride in the Reichstag Fire Decree
of February 28, 1933, as well as the November 24, 1933, law against
dangerous habitual criminals, which gave unlimited latitude to the
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police in their interventions. The Criminal Code of 1871 had not
permitted “an energetic struggle against criminals.” Article 42 of
the Law of November 24, 1933, authorized the “unlimited detention
for security reasons” of anyone the police deemed to be irremediably
dangerous.!!8

The police could thus “act preventively, by averting crimes, which
was not possible under the law before.”!* The old police force had been
completely tied to the “principle of repression.” Now “the principle of
prevention and prophylaxis” was dominant: “The reprehensible acts
of professional criminals should in a way be prevented in an a priori
manner, mechanically.”!?% This was possible through Schutzhaft and
“preventive police detention” (polizeiliche Vorbeugehaft).!*!

Yet another absurd state of affairs was being brought to an end, one
against which Daluege turned the full force of his irony. He harshly
criticized those grotesque situations in which the police had to sit du-
tifully by and wait until a recidivist burglar committed a new infrac-
tion in order to snare him. It was impossible to apprehend notorious
cat burglars even when you ran into them with crowbar in hand. Worse,
and even more absurdly, the police were required to politely return the
instruments of future offenses to their owners, since “no offensive ac-
tion had yet been reported.”!??

Prevention and Eradication: Schutzhaft,
Vorbeugungshaft, and Sippenhaft

Among the weapons now at the police’s disposal, Daluege was
pleased about two procedures in particular: Schutzhaft (protective de-
tention) and Vorbeugungshaft (preventive detention). During wartime,
in addition to these, Sippenhaft (familial detention) became increas-
ingly popular.

Schutzhaft had been an exceptional police measure introduced into
Prussian law in the autumn of 1848, shortly after the revolutionary un-
rest of that same year. At the time, it was a legal means of detaining a
person for his own safety and security by offering him the protection
of the police and of a state penitentiary institution. In 1916, during the
First World War, the procedure was made into a law, which specified
that Schutzhaft was a police act that required judicial oversight. The
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detainee had to appear before a judge the day after his arrest. These
restrictions disappeared in 1933. In the Reichstag Fire Decree of Feb-
ruary 28, 1933, Schutzhaft was resoundingly upheld by Nazi legal ex-
perts and police officers, who removed all judicial oversight from it and
left its application to the discretion of the police. The line between the
police and the judiciary was blurred to the point of disappearing. This
blurring is most evident in a single, significant detail: Schutzhaft orders
were printed on mauve paper, which, before 1933, had been the color of
judicial rulings.

The police had full discretion when it came to Schutzhaft: deten-
tion was not even subject to administrative oversight. It would make
sense that a police procedure not subject to the oversight of the judi-
ciary would fall to the competence of administrative judges, but this
ambiguity was banished in Article 7 of the law of February 10, 1936,
which specifically excluded Schutzhaft from the oversight of admin-
istrative courts.

The jurist Hans-Joachim Tesmer became a prosecutor in 1931, and
was then appointed head of the Gestapo’s Schutzhaft bureau. In 1936,
he published a paean to “protective detention.”!?? In it, he began with
an overview of the justifications for this legal institution, whose utili-
zation in Prussia he helped to oversee. In addition to the February 28,
1933, decree, which received reverential treatment in nearly every text
of the era that discussed new police practices, Tesmer deftly cited Ar-
ticles 14 and 15 of the Police Administration Act of June 1, 1931, which
provided for “temporary detention by the police.” Regarding the order
of February 28, 1933, Tesmer, as so many others did, argued that the
“communist peril” explicitly mentioned in its preamble more broadly
designated any subversive activity that threatened the safety of the
state, which offered the law infinite scope in its application. Not only
open communists were targeted, but “any elements who, in their be-
havior, endanger the reconstruction work of the German people in a
way that threatens the state and the people.” With such solid backing,
the police could go about their work of protecting the state and making
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use of “preventive police detentions,” “the most effective arm against
enemies of the state.”12*
The measure was “there above all to protect the people and the state

against all activities infringing on their safety.”!2* The pleasant fiction
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of an institution created to ensure “the protection of the detainee” had
given way to the reality of a “political-police protective measure.”!2¢
In other words, it was at once a political and a police measure, deliv-
ering defenseless individuals with no recourse to appeal or arbitration
into detention at the entire discretion of the police: “Only those still
dreaming of their liberal past will deem these measures too harsh, or
even illegal.” Such people, he argued, would do better to reflect on the
principles that, since 1933, had become the bedrock of the German po-
litical community, and to accept that the individual was no longer the
law’s central concern, nor at the heart of the thinking and practices of
the police. Certainly, Schutzhaft was a restrictive measure for the in-
dividuals it targeted as well as for the people in their lives, but “the
advantages resulting for the community . . . far outstrip any inconve-
niences that may, depending on the situation, affect detainees and their
families.” It was not surprising, therefore, that Schutzhaft had been
“welcomed and appreciated by a large portion of our people,” most
likely the healthiest ones, “as the most effective means of protection”
for the community of the people and its state.'?”

The prosecutor Tesmer, a member of the NSDAP and the SS,
and now a Dezernatleiter (department chief) in the Gestapo, openly
acknowledged that Schutzhaft was an adjunct to, and even circum-
vented, judicial sentencing. It was well known that “undertakings
hostile to the state cannot be combated through provisions in crim-
inal law alone.” The phrasing was sibylline, but suggestive of what
had become commonplace in Germany since 1933: the Gestapo often
waited outside of courtrooms to arrest defendants who had been dis-
charged or too lightly sentenced by the justice system. The same thing
happened at prisons: the Gestapo could, “when necessary, declare safety
measures” be taken against a prisoner who had completed his sentence,
sending him directly from prison to a concentration camp.!?® That this
“safety detention” was double jeopardy was openly accepted and ac-
knowledged by jurists and the police. Anyone who had committed
an offense was liable, by predisposition or biological determination,
to commit another one. To protect the community of the people and
the state, such people should be apprehended and removed from the
community.
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The logic of Schutzhaft was extended through Sicherungsverwah-
rung (security confinement), which was instituted by the Gewohnheits-
verbrechergesetz (Law against Dangerous Habitual Criminals) of
November 24, 1933. Article 42 of this law allowed judges, “if public
safety requires it,” to aggravate the sentence of a recidivist to separate
him from the Volksgemeinschaft for as long as possible. Although it
derogated from common law and from the legal heritage of the Weimar
Republic, this provision had nevertheless been requested by criminal
law reformers for decades, because it was seen as translating scien-
tific teaching into law: anyone who had committed repeated and rep-
rehensible acts was a nonreformable “habitual criminal” to be treated
as a biological threat. In 1941, the law was modified to give judges
recourse to the death penalty in extremely serious cases, and “if the
protection of the community of the people or the need for fair expia-
tion require it.”

This “biologization” of the law also produced Vorbeugungshaft. A
decree issued on November 13, 1933, gave police officers the right to
arrest as a “career criminal” any person considered to be a potential
recidivist, and therefore likely to strike again, and to send them to a
concentration camp. In March 1937, Himmler launched a broad sweep
of Berufsverbrecher (professional criminals). A year later, in spring
1938, he ordered that the German police target “asocials” and Volks-
fremde, outsiders or “aliens to the community of the people,” that is,
individuals who, because of their vices and their laziness, required a
term in a concentration camp to be brought back in line. This “action
against those unwilling to work” (Aktion Arbeitsscheu Reich) followed
a “Basic Decree on the Fight to Prevent Criminality” signed by Himmler
on December 14, 1937. In it, the police chief clarified the provisions of
the November 1933 decree, giving the police carte blanche to arrest “pro-
fessional or recidivist criminals,” and, more generally, any harmful or
useless individuals susceptible to falling into this category. Although it
was used to justify occasional intervention, starting in 1939, the decree
evolved into a more generalized and systematic law, debated over by legal
experts and the police until the end of the war.

Last in this series of new police measures were Sippenhaf-
tung (shared responsibility of family or clan) and Sippenhaft (family
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detention), which were invoked more and more frequently starting in
1943-1944. This signaled the final break with the common law of the
past and a full embrace of the biological view of the delinquent and
criminal. Himmler had no trouble justifying them, both in terms of
the founding principles of so-called Germanic law and in biological
terms. Treue (loyalty) was so intense for Germanic peoples that, when
a man fell, the state—that is, the community of the people—stepped
in to help his grieving family. They received help because they had
had the honor of counting a hero among their ranks. Himmler also
argued that war heroes ought to be compensated with gifts of land,
from which their entire families could benefit. Reciprocally, “it is old
German practice that the family and the clan be held responsible for
each of its members. . . . If one of its members commits treason, and if
the clan cannot prove that he has been excluded from their ranks, then
the family is considered to share in the responsibility,” he explained in
a speech delivered six days after the July 20, 1944, attempt to assassi-
nate Hitler.!”® Sippenhaftung and Sippenhaft were completely logical
from a biological standpoint. On August 3, 1944, exactly fourteen days
after the attack on the Fiithrer, Himmler described the fates of traitors
and their families:

I shall create absolute familial responsibility. . . . All you have to do
is read the Germanic sagas. When . . . familial vengeance was ex-
acted, it was consequential, limitless. . . . They said: this man is a
traitor, his blood is bad, it is traitor’s blood, it must be eradicated. And
this is how vengeance exterminated the entire family, down to the
last of its members. The Stauffenberg family will be obliterated down
to the last of its members.!30

On July 23, still reeling from the shock of the attack on the Fiihrer,
Himmler declared at Grafenwohr:

Read the ancient sagas! When someone perjured himself or com-
mitted treason, the clan was captured, on the grounds that their
blood was bad. If it had produced a scoundrel, then something was
wrong with the blood. And so, it was eradicated.!3!

Goebbels agreed with this idea. An entry in his Journals dated Oc-
tober 3, 1944, reads, “I believe that the elimination of this tainted blood
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from the body of the German people will, in the long term, have only
beneficial effects.”!3> The blood of the traitors of July 20 was guilty
blood. The same was true for other traitors, notably deserters. A suc-
cessful deserter could be tried and condemned only in absentia. To
compensate for this inconvenience, Hitler and the high command
imagined a dissuasive measure that would lessen the temptation to
cross over: Sippenhaftung for deserters’ families. In November 1944,
the army discontinued court martials for desertion cases and handed
them over to the RSHA (Reichssicherheitshauptamt, or Reich Main Se-
curity Office). The order, signed by Wilhelm Keitel, specified that

the family of a deserter who has been found guilty by a military tri-
bunal according to form must answer for the guilty party’s crime
with its possessions, its freedom, or its life. It is the Reichsfiithrer SS
and the chief of German police who determine the scope of this re-
sponsibility on a case-by-case basis. To this end, files are to be trans-
mitted to the RSHA without delay.!33

Little by little, not only deserters were put to death, but also soldiers
who had simply lost their way (Versprengte). There were more and more
of the latter as combat became increasingly violent and the Wehrmacht’s
combat units fell apart at an accelerating rate.!3* In the shock of an
attack, Wehrmacht regiments often scattered, leaving their dazed mem-
bers to wander behind enemy lines. Considered to be deserters, Ver-
sprengte and their families were to be treated according to the provisions
of the abovementioned decree, signed on November 19, 1944.

In the end, Sippenhaftung was expanded to include not only deserters
and those considered as deserters, but German prisoners of war as well,
or, as the text of the order specified, soldiers of the Wehrmacht captured
by the enemy without having proven “to have fought to the very end,”
that is, until death, which quite logically, did exclude the possibility of
capture by the enemy: “The community of worthy and courageous sol-
diers excludes them from their midst. Their families are responsible for
them. Any payment of pensions or benefits is suspended.”1%°
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Combating Homosexuality

Demands for recognition and commemoration by the community have
led to the extensive revisiting of Nazi attitudes toward homosexuality
in recent years.'*® Nazi repression of homosexuals and the virulence
of its homophobia were undeniable, but they touched only German or
“Germanic” (when it was soldiers in the Waffen-SS) homosexuals. Else-
where, foreign homosexuals were never targeted, arrested, and de-
ported as homosexuals, but rather as members of the resistance, as
Jews, or for other offenses. Nazis had nothing particularly original to
say about homosexuality. They repeated the anathemas and epithets
of their contemporaries, which were drawn from passed-down norms.
For them, there was no need to revise the words of the infamous para-
graph 175 of the 1872 Criminal Code, which defined homosexuality
as “an anti-natural vice” (Widernatiirliche Unzucht). Nevertheless,
until the criminal law reform of 1935, homosexual acts and intentions
had been misdemeanors (Vergehen). After 1935, they were crimes
(Verbrechen).

Nazi discourse, with its rhetoric of genesis and its vetting of or-
igin and provenance, did nevertheless develop an original theory of
homosexuality’s source. For Josef Meisinger, the director of the “Cen-
tral Department for the Repression of Homosexuality and Abortion”
of the Reich Ministry of the Interior, homosexuality was “Asiatic
in origin.” Like the Jews, the plague, and rats, it, too, came from
the East: “From its original infection site in the Orient, it spread to the
Greeks and the Romans, and then, ultimately, to the Germanics. We
observe in the geography of this propagation that homosexuality is
biologically foreign to the Nordic race.” This “plague on the race”
owed much to Christianity, for it could be observed that “monastic
life and homosexuality . . . are phenomena that have been linked for
centuries.”1%”

Once again, the shadow of an argument repeated elsewhere may be
observed here. Generally, except in deeply degenerate, diseased indi-
viduals, homosexuality was a kind of default sexuality, emerging when
nothing else was possible: hence its presence in single-sex communi-
ties or in situations of manifest demographic imbalance between the
two sexes. For this reason, government officials showed little concern
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for lesbianism. Since the First World War, the female sex had been so
overrepresented in the population that the overwhelming majority of
sapphic relationships could be attributed to “women’s sexual distress.”
These women were in fact “anything but abnormal” and their activity
could be described as a kind of collective onanism. Women’s biolog-
ical condition willed them to bear children, and so the voice of nature
would, if given the chance, quickly make itself heard again: “If these
young women have the opportunity to return to the task assigned to
them by nature, generally they do not fail to do so.”!3® Give them men,
and lesbians would return to their better sentiments and sexualities,
in keeping with nature’s decrees. Theirs was a simple case: Himmler
recommended that the militarization of girls be ceased in order to avoid
their becoming excessively virile and slipping into homosexuality. In
a famous speech at Bad Tolz, the SS chief declared:

To me it is a catastrophe to see young girls and women marching
through the countryside, with their impeccable bags on their backs.
It makes me nauseated. It is a catastrophe to see women’s organ-
izations, communities, and circles take up activities that destroy
all feminine seduction, distinction, and charm. It is a catastrophe
that . . . we are transforming women into logical beings, that we are
training them for and in everything, that we are masculinizing
them so that, over time, the difference between the sexes, the po-
larity, is blurred. From there, the path to homosexuality is not too
far off.1%°

Women were malleable, vulnerable, and close to nature; their sex-
uality followed its rules so long as they could find men and so long as
society and the state did not play at making them into tomboys. For
these reasons, lesbianism was not a Nazi preoccupation. This was all
the more true because of the war, which had increased the population
imbalance between the sexes, making the loss of a few women along
the way an acceptable thing. The same was not true of men. Because
there were more than enough women, a male homosexual was neces-
sarily someone whose sickness was extreme and whose convictions
were staunch. Treatment and rehabilitation were a possibility for the
more benign cases, but the rest had to be totally eradicated from the
German body. Only from the German body, it should be noted: Slavic,
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Jewish, or French homosexuals did not bother the SS at all; to the con-
trary, since their existence diminished the reproductive capacity of
those populations. A “dangerous and infectious plague,” the “crime”
of homosexuality was “punished by death” in the SS, since “all mem-
bers of the SS and the German police are on the front lines of the struggle
we are waging for the eradication of homosexuality among the German
people.”140 This struggle was being waged without anger, without ha-
tred, without any particular feeling at all, Himmler declared. Eugenic
purging was to be carried out with the quiet tranquility of a gardener
tending his plants:

For our ancestors . . . these few cases represented the very definition
of abnormality. Homosexuals, known as Urning, were drowned in
the marshes. . . . It was not a punishment, but simply a matter of
eliminating an abnormal life. It had to be removed, just as we pull
out nettles and throw them in a pile to be burned. There was no ven-
geance there: the person in question simply had to disappear. That is
what our ancestors did. For us, unfortunately, this is no longer
possible.'!

Who could blame a nettle for being a nettle? To weed it out angrily
was nonsense: nature and human survival simply required that it be
uprooted.

In Nazi discourse, the question of homosexuality was always linked
to procreation. The “homosexual problem” was always presented in a
coldly statistical light, a calmly arithmetical issue of demographic risk.
In his speech on the subject at Bad Tolz, Himmler expressed his worry
in percentages: “If I start with the assumption that there are two mil-
lion homosexuals in Germany, that brings us to 7 to 10 percent of
German men. This means that, if we do nothing, our people will die of
this epidemic.” Homosexuality limited procreation, undermined the
German people’s biological substance, and endangered its existence and
its power as a group. “Some people say to us, what I do is no one’s busi-
ness, it is my affair, my private life. No: anything relating to sexuality
is not a private matter, but signifies the life or death of a people; world
power or insignificance.”1#?

The same was true of abortions. It was no coincidence that Meis-
inger’s services within the Ministry of the Interior dealt with both the
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“repression of homosexuality and abortion”: both of them had the same
demographic consequences. They were, at root, an identical crime
against the race.

The Struggle against “Asocials”

Starting in 1939, the struggle against “asocials” (Asoziale), more and
more frequently referred to as “alien to the community” (Gemein-
schaftsfremde), was inflected by the context of the war. Because of the
circumstances and the immediate threat to the existence of the German
nation and race, this struggle became a fight to the death.!*? This was
the attitude championed by the Reich’s new minister of justice, Dr. Otto
Thierack, a jurist by training and a prosecutor by profession. In a “brief
to judges” (Richterbrief), of which more than ten thousand copies were
printed, Thierack offered a kind of memorandum on the meaning of the
war. The “brutal harshness” required of judges with regard to “profes-
sional criminals” was a “debt to our people and the best of our sons, the
ones who are putting their life on the line and sacrificing it” for Ger-
many.'** Thierack was echoing Hitler’s obsession with social Dar-
winism: in his public and private discourse, the Fithrer deplored the
counter-selective role of a war that had shed the best blood of the
bravest men, while villains and scoundrels, both behind bars and living
as free men, prospered and reproduced back at home. Criminal policy,
through the ordered decimation of criminals, should offer the possi-
bility of restoring the balance between the good and the bad. Thierack,
former president of the Volksgerichtshof, was just as preoccupied as
the Fiithrer with the biologically harmful effects of war:

Every war necessarily provokes a counter-selection. While the most
precious blood is sacrificed on the field of battle, the degenerate de-
linquent, inferior from a social and biological point of view . . . cannot
expect the community to tolerate him in its midst any longer. His
exclusion is really a commandment dictated by the preservation of
the people’s value. In this measure, the exercise of criminal law thus
carries out a task of racial hygiene, that of the continuous purifica-
tion of the body of the people, so that the bad elements do not end up
drowning out the good. In accordance with the mission the Fiithrer
has assigned the justice system, which consists of deploying the most
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radical means against traitors, saboteurs, dangerous pests, violent
criminals, and asocial professional criminals, the number of death
sentences has constantly risen since the beginning of the war.'#®

Criminal law as it was conceived of after 1933 was a kind of warfare;
the brutality and deadliness required of it were even greater because of
the need to compensate for the biologically disastrous effects of the war
with the outside. Thus, Thierack wrote in his brief to judges, “the war,
which has destroyed so much of our best blood, cannot leave the asocial
criminal untouched.” National Socialism and the war had “changed the
nature of our criminal law,” the minister reiterated: since 1933, and even
more since 1939, it was no longer intended to “carefully protect citizens’
freedoms,” but rather “to protect the community of the people,” a
“principle that today stands at the center of our criminal thought.”!46
The minister of justice did not mince words in explaining the judges’
task to them: “Already in peacetime, the professional criminal who re-
peatedly attacked our community of the people was a parasite on its
body. In wartime, he is dangerous, and a domestic saboteur.”'*” Here,
both registers were being mobilized: the martial one—criminals were
traitors who undermined the rear—and the biological one: they were
parasites. The conclusion was unavoidable: “The legislator has drawn
the necessary conclusions from this, and given judges the means to wage
battle against professional criminals until the extermination of this
alien body within our community.”1*® All of this was extremely co-
herent: Thierack cited the law of November 24, 1933, and alluded to the
law of July 14, 1933, explaining that “by undertaking this task, criminal
law is linked organically to the great fundamental laws of our National
Socialist state, those which assure the selection, the purification, and
the health of our people.” This “racial-hygienic” purge was “a com-
mandment dictated by the preservation of our people, and, in this way, a
commandment of justice itself.”1%

“Professional criminals” were only the tip of the asocial iceberg,
however. “Elements alien to the community” were generally subtle and
made up a category that was much more difficult to discern. While
“professional criminals” were excessively asocial, the majority of Ge-
meinschaftsfremde were people who had fallen into this state by de-
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fault—for lack of work, of commitment, of involvement with the com-
munity of the people.

Starting in June 1941 and the beginning of the “great war in the
East,” there was intense and regular correspondence between the Min-
istry of Justice and the RSHA in view of drafting a “law regarding the
treatment of aliens to the community.” In this correspondence, the
term Asozial was slowly replaced by that of Gemeinschaftsfremd. Aso-
zial was a word with foreign roots, which, moreover, referred to “so-
ciety,” and therefore to an understanding of human community that
the Nazis violently rejected. Gemeinschaftsfremd presented the dual
advantage of being authentically German and of designating something
that was “alien” to the “community,” that is, the Volksgemeinschaft,
the organic, biological, and natural entity that for the Nazis was the
only appropriate definition of the human species. The hardline ap-
proach of the RSHA ultimately prevailed in these exchanges, to the
great disappointment of Hans Frank, who was scandalized at the ways
in which the planned legislation stripped the judiciary of its preroga-
tives and handed them over to the police.!*® He would explain this in
April 1942 to the head of the Reich Chancellery, Heinrich Lammers,
in a letter that signaled the beginning of his progressive marginaliza-
tion.!”! In January of 1945, these exchanges between the RSHA and the
Ministry of Justice finally produced a draft law that, because of its
timing, was never signed or applied within the Reich, although many
of its provisions had been enacted since 1940.

The first article of the draft law offered a broad definition of Ge-
meinschaftsfremde: “An alien to the community is anyone who,
through his personality, his lifestyle, flaws in his understanding or in
his character, demonstrates his inability to meet the minimum re-
quirements of the community of the people.”!® The measures taken
against them were typical of the Nazi arsenal of repressive practices
in place since 1933. For the most part they were police measures (Ar-
ticle 2), and, secondarily, judicial ones (Article 3). Article 2 provided
for measures, in regular use since 1937, of “police surveillance” and
“incarceration in a police camp,” a generic and sibylline formula-
tion that included any repressive camp run by the Schutzhaft. The
precedence of the police over the justice system in the order of the
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law’s articles was a clear indication that “treatment” of “aliens to
the community” had largely been removed from the jurisdiction of
the courts.

The law targeted “irrecoverable asocials” (unverbesserlich), people
who, despite the improvement of the economic situation, which had
provided work for everyone, and while the community had been mo-
bilized to fight a war for Germany’s very survival, had remained crim-
inal or useless. It was only natural to suspect that biological necessity
had determined these people would become parasites or criminals:
“The fact that someone has not taken up his proper role in the com-
munity of the people does not mean he is incapable of doing so. Before
the taking of power, there were millions of them. Today, only a few
remain.”!*3 These ferocious diehards could not be convinced to fall into
the ranks of the Volksgemeinschaft, even with full employment and
the improvement of Germany’s social situation and general cli-
mate—and even in the face of repressive and dissuasive police inter-
vention. While the majority of these people had been recovered thanks
to general wellbeing, full employment, and rehabilitation, an incom-
pressible “remainder” persisted. This group, “because of its disposition,
is incapable of taking its place within the community.”15*

The draft legislation of January 1945 mentioned the term “tendency
or propensity” (Hang oder Neigung) six times, and established the no-
tion of Neigungsverbrecher (criminals by inclination). With biology in
play, past illusions of criminal law (punish to reform) evaporated: it was
necessary to lock away, to castrate, or to kill in order to protect the com-
munity of the people from the presence and the reproduction of these
rotten elements. Any hope of “the individual’s integration to his rightful
place in the Volksgemeinschaft” was unrealistic.!®® Criminal law thus
became criminal biology, as indicated in Article 4 of the draft law on
“sterilization”: “Elements alien to the community whose offspring are
feared to be undesirable must be sterilized” according to the procedures
and provisions of “the law for the prevention of genetically diseased off-
spring of July 14, 1933,” an “application by analogy” (sinngemcdsse An-
wendung) in the draft law.!5¢

The logic of the laws on euthanasia and pathological heredity was
in this way mapped onto criminal law. In the preamble to the law of
1945, Paul Werner, former prosecutor, SS member, and director of the
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“VA” bureau (here “V” is the Roman numeral five) of the RSHA, wrote
that the various “Weimar governments failed when faced with elements
alien to the community of the people. They did not use the findings of
the science of heredity and of criminal biology to lay the groundwork for
a healthy ... criminal policy.” Blinded by their “liberal ideas,” they
“never saw anything but the ‘rights’ of the individual,” whereas, “for
National Socialism, the individual is nothing when the community is
at stake.”!>” Undesirable elements had to be understood in terms of
their “specific biological and genetic constitution,” and treated accord-
ingly.!5¢ Warner, basing his argument on empirical studies in criminal
biology, remarked that these elements “in their vast majority belong to
families known . . . to the police and the law.” As the biological and ge-
netic nature of the flaws targeted by the draft legislation had been more
than proven, it should now be possible to “sterilize elements alien to
the community if their offspring are feared to be undesirable.” This di-
agnosis and “this decision must be ruled on by the hereditary health
courts” established by the law of July 14, 1933.1%° The Nazis’ rulings
claimed to be based on “studies that prove the consistency of an inca-
pacity to live in a community over ten generations.”!®© Here they were
citing the work of Robert Ritter, in particular his “genetic studies” of
“the descendants . .. of vagabonds, crooks, and thieves,” published in
1937 with the pithy title Ein Menschenschlag (One breed).!¢!

In a 1940 speech, Walter Gross, the head of the NSDAP Rassenpoli-
tischen Amtes, explained at length that the flaws of asocial individuals
could no longer be seen as “damages caused by the [social and familial]
environment.” To the contrary, alcoholism, laziness, pimping, and de-
linquency were “exclusively familial and hereditary in nature.” It was
therefore necessary to break with “the day before yesterday’s ideas”’—
especially since, in wartime, it was unthinkable that useless and
harmful individuals would continue to shirk their obligations with re-
gard to their life in the community, particularly those of “work” and of
“military service,” while “healthy German men are increasingly mobi-
lized by the war and taken from work, family, and reproduction.” Nour-
ishing and supporting these asocials had to cease; they were useless
mouths, harmful in their uselessness and even in their very existence.
The “professionally unemployed, as may be said,” had always found
well-meaning fools to help them.!62
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One time, it was the Catholic organizations, one time, the Protes-
tant organizations . .., the province, the mayor, the councilor. It
didn’t matter who, there was always someone who paid for them, and
who did it willingly, because it was a duty of humanity, and this is
how, until now, they passed through the net.!%3

Once again, yesterday’s—or “the day before yesterday’s”—ideas
were the enemies of National Socialist regeneration: “sentimentalism,
as well as obtuse moral conceptions alien to life” had to make way for
science, for this “ongoing progress punctuated by knowledge of the phe-
nomena of the biology of heredity.”'®* Gross argued that it was vital to
break with “the crap” of the past:

In every poorhouse in Germany, you find those people of whom you
say, “Well, all right, they cost a lot of money, but we are doing our
best to reform them and put them back on the straight and narrow.”
But we, we are saying, “In the name of heaven, why?” . . . And here,
someone answers: “Yes, you're right, the father is deplorable, but
maybe the child inherited valuable dispositions from the mother that
must be saved.” My dear friends, this is nonsense.!¢°

Two things are necessary: First, to energetically collar asocial in-
dividuals. This is the job of the police. Second, to ensure that these
asocial elements do not produce any new ones. . .. This is a neces-
sary biological measure, no longer only a police measure. These ele-
ments must be excluded from genetic transmission.!¢°

Nipping the Revolution in the Bud

Traumatized by the Great War and by the November Revolution, Nazi
leaders were obsessed by the insurrectional context of 1917-1918. Every-
thing, in their eyes, had to be done to maintain the bond between the
front lines and the rear, and, even more than that, between the people
and the power, since the disconnect between the two had been a key
feature of the revolutionary situation in 1918. An organized pillaging
of Europe was thus undertaken in order to prevent all risk of famine
and discontent. On top of this, repressive, prophylactic executions were
organized of leaders held in concentration camps since 1933 in cases
where unrest or the military situation gave reason to fear an opportu-
nity for insurrection.
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As early as 1934, the Nazi leadership began nipping in the bud even
the vaguest possibility of attempted revolution: the elimination of the
SA hierarchy, whose ambition had been to absorb the Reichswehr,
much to the displeasure of its general command, was an indispensable
step in the construction of an army capable of waging war on a large
scale. On July 3, 1934, a remarkably laconic normative text justified
and extended legal immunity to the perpetrators of the murders com-
mitted during the Night of the Long Knives and the days that followed
it. The “law on measures necessitated by state safety,” which Hitler,
Frick (minister of the interior) and Guirtner (minister of justice) signed
on July 3, 1934, had only one article. Retroactively, it declared that the
acts perpetrated “on June 30 and July 1 and 2, 1934,” were not illegal:
these “measures, necessitated by the peril threatening the state, were
fully justified by the law.” Murdering SA officers in their sleep and
killing Schleicher in his own home in front of his wife became “mea-
sures” taken to “suppress highly treasonous and treasonous attacks
against our country.”!¢’

Hitler himself delivered an exegesis of this brief text in a long speech
to the Reichstag on July 13, 1934, which was intended as much for the
German citizenry as it was for the NSDAP, who might have been sur-
prised or upset by the massacre of so many alte Kimpfer, including
Ernst Rohm himself. Hitler justified the force of his reaction with three
series of arguments. The first was based on the urgency of the situa-
tion, for “only a pitiless and bloody intervention might still make it
possible to nip the revolt in the bud and to avoid its propagation.” To
save order, the state, and the nation, “lightning-fast action” was re-
quired. Second, Hitler continually pointed to Rohm’s “betrayal” of
the Nazi movement, Germany, and the Fiihrer all at once, although
Hitler had been his superior and his friend: “He betrayed me, and only
I could hold him to account.” With a few transparent allusions to “the
life that the head of the general command and a circle that had come
together around him had begun to lead,” a life “intolerable in the eyes
of our National Socialist understanding” that “violated all of the laws
of dignity and an honorable attitude,” Hitler also drew attention to the
fact that homosexuals such as R6hm, as well as “Ernst, in Berlin,
Heines, in Silesia, Heinz, in Saxony, Heinebrecht, in Pomerania,” who
shared this “disposition” with Rohm, had been violating the moral
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laws of Nazism, which condemned this unnatural behavior with the
utmost firmness. Finally, Hitler had had to swiftly combat treason,
which he qualified as mutiny. That SA units had (allegedly) been placed
in a state of alert on the evening of June 30, 1934, was, according to
Hitler, clear indication of “sedition”: “A mutiny! For it is I, and I alone,
who am the Supreme leader of the SA,” and therefore the only one au-
thorized to give such an order. And “today we are shattering mutiny
following the same iron laws of yesteryear”: “For all time, mutinous
divisions have been recalled to order through decimation.”

The harshest possible reaction was all the more necessary given
Germany’s recent history, which provided evidence of the danger of in-
action. Here, again, the memory of 1918 was invoked: “There is only
one state that did not apply its military code, and died from it: Ger-
many,” the Germany of Wilhelm II, who had not been able to nip sedi-
tion in the bud and had allowed subversion to propagate. These words,
which came at the end of the speech, echoed those of its opening, in
which Hitler recalled the experience of the front and its collapse, which
he claimed to share with the members of the Reichstag: “We all suf-
fered from this terrible tragedy, when, as obedient soldiers faithful to
our duty, we suddenly faced the revolt of rioters,” “true rapists of the
nation,” which an authority aware of its responsibility ought to have
had massacred without any other form of trial. This was exactly what
the Fiithrer had done:

I did not wish to expose our young Reich to the fate of the old one. . . .
The nation must know that anyone who threatens its existence—
guaranteed by inner order and security—will be punished! And in
the future, everyone must know that if he raises his hand against the
state, he will die.!68

It went without saying that in such circumstances, there was little
recourse to law and the judiciary: emergency constrained, necessity
commanded, danger obliged. Declaring that he was “responsible for the
fate of the German nation,” the Fiihrer proclaimed himself its “su-
preme judge,” of first and last appeal, handing down orders that saved
the whole by sacrificing a few rotten parts.

The speech said everything there was to say, and Carl Schmitt’s oft-
cited article about it adds very little. It merely shows that one of Ger-
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many’s greatest legal experts was in full agreement with the Fuhrer,
who, as the title of the article stated, was “protecting the law.” Schmitt’s
argument was based on his already well-known study, published thir-
teen years prior, in 1921, of dictatorial power: the “Fiihrer protects the
law” by derogating from it, a paradoxical but simple mechanism that
had proven effective since ancient Rome. Schmitt, however, went a step
further than the Roman Caveant consules, affirming that even outside
of moments of great danger, “the true Fuhrer is also simultaneously
judge. From the quality of Fithrer results the quality of judge.”'® “Anyone
who pretends to separate or oppose the two makes the judge into
a counter-Fithrer or an instrument in the hands of a counter-Fiihrer,” a
harmful separation of powers that would lead to “the destruction of the
law and the state.” The Fiihrer—and everything in National Socialist
culture proved this—fought ceaselessly for the life of the German
people. He therefore always acted in accord with the law, as “all law is
derived from the law of the life of the German people.”'7? The rest was
not law, but “a positivist interlacing of norms,” something jurists would
do well to realize: “We must not hold ourselves blindly to legal con-
cepts, to arguments, and to jurisprudence that were left to us by an ob-
solete and diseased era.”1”!

Once the Rohms and the Schleichers had been eliminated, once the
NSDAP’s left-wing internal opposition had been decapitated and po-
tential opposition from the national-conservatives had been warned, a
second wave of police prophylaxis targeted all of the potential Karl Lieb-
knechts and Rosa Luxemburgs remaining in Germany. Starting on
September 1, 1939—the date the war began—Schutzhdftlinge could no
longer be freed. Hardened communists and potential leaders could no
longer leave their prisons or camps. The goal was to keep these ele-
ments under lock and key in order to kill them off if the situation re-
quired it: there would never have been a “November Revolution” if its
leaders had been prevented from acting by the army and government
of Wilhelm II. Hitler repeated this quite often to his tablemates:

The domination of subhumans in 1918 can be explained by the fact
that, on the one hand, four years of war had bled away the nation’s
best forces at the front, while, at the rear, criminals were being cos-
setted. The death penalty was, so to speak, no longer executed. The
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prison doors had only to be opened for the revolution to find its
leaders. I instructed the Reichsfiithrer SS that in cases where unrest
might be feared, the concentration camps should be cleaned out and
all of that hoi polloi be executed. That way, we will be rid of all the
leaders.'”

This was one of the many meanings of the promise that Hitler made
on September 1, 1939: “Never again in German history will there be a
November 1918.” The prophecy might have meant that there would be
no more defeat, or no more capitulation, or then again, no more German
revolution. On the twentieth anniversary of the Munich Beer Hall
Putsch, Hitler reiterated his promise:

I do not know if there are any Germans hoping for an Allied vic-
tory. . . . Perhaps a few criminals, who believe they will get an easier
living out of it. But there can be no doubt that we will settle accounts
with all of these people. What happened in Germany in No-
vember 1918 will not happen again. In a time when sacrifices are
demanded of hundreds of thousands of brave soldiers, we will not
back down from the prospect of . .. sentencing a few hundred trai-
tors to death, without any other form of trial.'”?

In a speech at Bad T6lz in February 1942, Himmler expressed his
confidence in a people that had been regenerated and purified. Dan-
gerous elements no longer existed, or were kept under lock and key,
within shooting range where necessary:

We can also let go of all fears of agitation within Germany. Our
people is no longer what it was in 1914-19719; it is a people which has
experienced war as totality. And then, we have Adolf Hitler. In this
decisive struggle, our rear is well guarded. The heart of our European
citadel is clean: the SD will see to it.!”*

The trauma of 1918, as well as the vast damages wrought on Ger-
many by the Red revolution, fully justified brutality against potential
instigators. In application of the Fiihrer’s orders, putative revolution-
aries were sent before the firing squad in the autumn of 1944, following
on the heels of D-Day, the July 20 assassination attempt, and the crum-
bling of the Army Group Center. And so Ernst Thialmann, who had
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been held in a concentration camp since the spring of 1933, was trans-
ferred to Buchenwald, where he was murdered by the SS on August 18,
1944. On October 11, 1944, at Sachsenhausen, the toll climbed even

higher: twenty-seven high-ranking communist leaders were put to
death.



[ CHAPTER SIX |

The War Outside:
“Harshness Makes the Future Kind”

German Harshness

WHO wWoULD HAVE the effrontery to reproach the German military for
the way it fought? If the Germans were “harsh” it was because they
had become that way over the course of their history, because of the
events they had endured: “We, the National Socialists, have been ac-
cused of harshness ... and our methods have been considered un-
worthy of the classical era of our cultural history.”! But the German
people, which had been “gullible, magnanimous, on the inside were the
most humane of peoples”—until they were attacked, lied to, and tricked.
Then they became “morally determined, harsh, and pitiless . . ., defiant
of pretty words said to them by outsiders, disdainful of promises, and
cold, resolute in the defense of their vital rights, the very ones over
which they were being challenged.”? As might be expected, it had
been “over there, at Versailles . . ., that everything began”: “It was at
this moment that the most tender among us became harsh.”® This
“harshness was born of suffering. Our harshness is the moral attitude
of a people that for too long has lived in the realm of ideas,” while its
neighbors burnished their weapons and filled their granaries. The good
old German yokel, easygoing and paternal, had had his eyes opened:
“Qur harshness is the iron armor of a man under attack. Behind this
armor beats a sensitive heart, but we know how to keep it quiet when
people think they can profit politically from our kindness.”*

What moral code, what code of honor, should be followed in this
extreme and terrible war? Albrecht Hartl offered his advice and life les-
sons in various writings for the Wehrmacht and the Waffen-SS. Col-
lected in two volumes, these heavily edifying little sermons used and
abused ponderous generalizations to teach combat soldiers the virtues

[ 242 ]
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of Nordic man and how not to become paralyzed by their conscience.
Everything would go well if the soldier would only remember that “the
laws of life, which express themselves in his blood, in nature, and in
history, are the guidelines for his actions.” The “moral obligations that
the laws of his blood impose on him” were “the supreme laws of his
action.”® All of this was obvious, but the spirit—much like, at times,
the blood—of Germanic men and women had been muddied and mud-
dled by doctrines preached by “foreign, supra-state powers, which have
attempted to destroy, to curb, or to devitalize natural laws.”® It was by
returning to himself and his race, as well as to “consciousness of his
unconditional, moral responsibility” to the “laws imposed by his blood,
which require him to serve the good of his people, his family, his
country,” that the soldier would act and fight with peace in his heart.”
Moreover, he would act efficiently: “He has the sacred duty to enlist
and defend his honor against individuals and people who wish him ill.
He will do this without meanness or sentimentalism.”$

His innate and just conscience would tell him that he was always
right to act as he did “when he obeys the laws of life.” No need for
scruples or individual conscience: “Nordic man is never alone.” He
knew that “what serves his people is right and good.”® Everything was
very simple indeed:

In all logical consequence, a clear biological concept of race induces
criteria of value and the normative order from our racist worldview.
Its basic lesson is that we must serve the vital force that is inborn in
us, which was given to us by nature (God, Providence), which is su-
perior to us and which will not end with us. Everything else must be
subordinate to this: politics, science, ideology.!?

The conclusion was clear: “The highest and most sacred duty of
man is the preservation . . . of his race.”!! Every measure was therefore
taken to spare combatants in the Wehrmacht or the SS from excessive
or excessively trying questions about the legitimacy of their actions:
“Biological thinking has formulated reasonable criteria for evaluating
situations. It gives you the strength to make clear decisions and shows
you what you can and what you must do,” explained an SS instruc-
tional pamphlet.”>? From the beginning, adolescents enrolled in Na-
polas (Nationalpolitische Lehranstalten, secondary schools established
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under the Third Reich, also known as NPEA, or Nationalpolitischen
Erziehungsanstalten) and young recruits heard little else: “A moral
man is one who uses all of his strength to serve the purity, the
growth, the development of the creative force of our blood, and who
protects it.”13

Ideally, troops, police officers, and members of the SS or the army
would not ever have to think for too long. They were continually re-
minded that they were not there to do so. A soldier obeyed his superi-
or’s orders. They, in turn, obeyed their leader, for Germany was a
fighting community whose political order had been thought out along
military lines. The military Fiihrerprinzip (leadership principle) gov-
erning the Nazi Party since 1920 was transposed to the entire Reich
by an equivalency established in 1933 between the will of the Fiithrer
and the law.

In the armed forces, each man swore an oath to Adolf Hitler him-
self, thereby locking both their consciences and a hierarchical system
into place. The practice of this swearing in had begun in 1934, with an
oath taken by members of the Wehrmacht. On August 2, 1934, after
the Night of the Long Knives, Hitler’s pledge to the military’s com-
manders, and the death of Marshal-President Hindenburg, the German
Army had to be bound to the Fiihrer’s very person, in life and in death.
Soldiers had to swear “unconditional obedience” to Hitler “before
God,” a “sacred oath” that meant “giving one’s life” to obey him.

As for the SS, it had been swearing “loyalty and courage,” as well
as “obedience unto death” to its supreme chief, since the 1920s. The
oaths of the Wehrmacht and SS auxiliary forces deployed with the
German Army starting in 19471 included all of these elements, with
variations linked to the divisions’ specific identities: the Muslim Croats
of the Thirteenth Mountain Division of the SS Handschar did not forget
their “all-powerful God,” the Sikhs Indian Volunteer Legion of the
Waffen-SS called upon their “Fiihrer Subhas Chadra Bose,” while mem-
bers of the French African phalanx swore allegiance to “Marshal
Pétain.” Many felt they were bound by these oaths until April 30, 1945,
the day Hitler “fell” in his “heroic struggle against Bolshevism.” The
conspirators of July 20, 1944, were considered to be traitors because they
had violated their oaths, and their rehabilitation in national memory
was a long and complicated affair in postwar Germany.
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The Nazi texts noted that traditional notions and categories of duty,
order, and obedience were insufficient in a conflict marked by the
extreme commitment of the Bolshevik armies: “The old notions of
military duty and obedience are no longer sufficient to ensure this
iron-toughness and the strength of soul required in combat with the
Russians,” read a 1943 edition of SS-Leitheft. Superior fanaticism could
be the only recourse against and salvation from a fanatical enemy. “The
force of Bolshevik aggression can only be shattered by greater harsh-
ness and fanaticism from the German Army.” As the war dragged on,
the “work of ideological education, whether in the army or among the
entire German people,” took on ever greater significance: “It must in-
cite the entire nation to uncompromising fanaticism and ensure that
each person feels he is a soldier and a fighter for Adolf Hitler.”'# Re-
tempering bodies and souls by immersing them in ideological radi-
calism was the only way to meet the challenges of total war and racial
war, the only way to avoid “the destruction of all of Europe’s valid bio-
logical substance.” Only this fanaticism would allow Germany to avoid
a moral and military collapse like that of 1917-1918.1>

In this racial war, which was a natural occurrence just like the
grinding of land masses against each other or the clash of salt and fresh
water in a river delta, it was necessary to rise to the level of the ele-
ments, by force of moral conviction and physical hardiness: “Natural
disasters cannot be held back by flimsy netting woven artificially by
bourgeois brains, but only by natural forces.” Already, in 1933, “the
German uprising provoked by Adolf Hitler” had been a “basic natural
phenomenon”—an insurrection against death, which was stalking the
German people. In such a context it was easy to understand that the

1 i

war could not be won with “obsolete representations,” “allegedly chiv-
alrous virtues,” and outdated “moral values.” These values “had been
weighed in the balance and found lacking,” as one source asserted in
an explicit, though not cited, reference to the Hebrew Bible.!¢ The ref-
erence is of course ironic, since biblical values were exactly what had
been found lacking. One had no need of a Jewish book to be able to be-
have and fight correctly: “The ethical behavior of a man is the result

of his worldview,” and “our ideology is our own moral code.””
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War in Poland and War in the East

Poland and the East were considered to be recurrent problems for Ger-
many: waves of attacks from the East had assaulted Germanity for mil-
lennia. In terms of political biology, Hitler and Himmler believed
that, for Germany and Germanity to live, the Polish principle, and, be-
yond that, the Slavic principle as a national principle, had to die. This
obviously did not imply that all Slavic people ought to be killed—they
were useful as servile laborers—but rather that they ought to be
deprived of everything that made life human: conscience, culture, in-
telligence. Deprived of a head (or heads) and of a brain (or brains); de-
prived, too, of all the Jewish leaders who manipulated them, the Polish
and Slavic peoples in general would become the submissive and
zealous tools to advance German projects in the East.

Hitler employed the same terms to define the Nazi military and
police mission in Poland, and then in the Soviet Union, speaking of
“eliminating Polish vital forces” and the “destruction of the Russian
vital force.”!® In both cases, this meant the murder of the Intelligenz by
the Einsatzgruppen of the SD." The former was a polysemic term that
meant both academic faculty and the intelligentsia as a social group.
The “vital forces” that gave life to the Polish and Slavic communities
were Poland’s intellectual elite and, further to the east, the “political
commissars” of the Red Army.

The Third Reich’s first war, in Poland, had to be waged with unpre-
cedented swiftness and brutality in order to settle things on the Eastern
Front in case Western democracies entered the war, and to dissuade the
West from getting involved by generating broad media coverage of the
brutality of Nazi warfare. On August 22, 1939, a week before operations
began, Hitler called a meeting of key generals of the Wehrmacht high
command at Obersalzberg. According to notes taken by General Franz
Halder, chief of the Army High Command, Hitler opened the meaning
with a cynical dismissal of the question of motives for war: “For propa-
ganda, I will give a reason to attack, it doesn’t matter whether it is cred-
ible or not. No one asks the winner whether he is telling the truth. When
it comes to war, it isn’t the law that counts, but the victory.”?°

Hitler went on to explain how the war should be waged and at-
tempted to banish any scruples or pangs of conscience that might
arise among his superior officers and generals:
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We must close our hearts to all pity. We must proceed brutally. Eighty
million people are waiting to receive their right and their due. Their
existence must be secured. Might makes right. Proceed with the
greatest harshness. Swift decision is necessary.?!

As we can see, Hitler’s relationship to the law was not purely cyn-
ical. He conceded that a fallacious pretext was needed to amuse the
peanut gallery, and that a bone should be tossed to the world’s journal-
ists and chancelleries. But this diplomatic and journalistic playacting
was a smokescreen for the Third Reich’s fight for the right to exist of
eighty million Germans, who needed the East for space to live. Behind
the screen, pity was inappropriate. There could be none for individuals
as different from Germans as were the Poles, who were members of the
inferior Slavic race. This was all the more true because in the twenty
years they had dominated Silesia and Pomerania, the Polish people had
never had any pity for the Germans.

From the first perspective, the war in Poland had been a resounding
success: victory had been rapidly, even thunderously, decisive. The Third
Reich’s first blitzkrieg had impressed (and intimidated) Western mili-
tary powers both militarily—Poland had been swiftly destroyed—and
journalistically, with images of the rapid advance of German tank units
and film reels of the bombing and destruction of Warsaw having the
hoped-for demoralizing effect. The fate of the Polish capital most likely
did weaken the desire to fight and resist among many French, Bel-
gian, and Dutch people.

But beyond achieving these solely military objectives, in the short
and the medium term, Nazi Germany carried out its objective of “de-
stroying Poland,” which Hitler had set as a goal for both his generals
and his occupation policy. Regarding the eradication of the Polish elite,
Himmler dismissed all imputations of cruelty or barbarousness, in-
voking the biological need to proceed radically in order to avoid the
resurgence of the Polish problem in every generation:

I know that, for this reason, I have been attacked and am attacked by
plenty of people who tell me: acting in this way is not Germanic. I
sometimes get the feeling that for some people, being Germanic
means playing the nice guy and politely disappearing. That is what
would not be Germanic. Pardon me, but what we are doing, I main-
tain that it is right and I believe that it is right. We were obliged to
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rob the enemy of its leaders and its thinkers . .., we could not do
otherwise.??

Even more than Poland, the entire East was held up as an anoma-
lous space in which none of the laws and practices of war held any sway.
Here again, the notes taken by General Franz Halder are a precious
source. The chief of the Army High Command had been summoned
to a meeting with Hitler on March 30, 1941, where before an audience
of two hundred and fifty superior officers and generals, the Fiihrer de-
livered a rambling, nearly two-and-a-half-hour-long speech on the
principles and the ends of the coming war in the East. Hitler enjoined
his generals to be aware that a war against the USSR was a “struggle
between two worldviews” that were irreconcilable with each other.
From a biological standpoint, Germany was facing a population of
Slavic subhumans who had been instrumentalized and rendered savage
by their Jewish masters, the inventors of Bolshevism: “Communism
is an appalling danger that weighs on our future.”?? From this point
onward, communist leaders were to be eradicated without hesitation
or reservation. This was Hitler’s justification for the Kommaissarbefehl
(Commissar Order), which had not yet been issued, but was at that time
being discussed and prepared by the jurists of the Wehrmacht:

Out of the question to get court martials mixed up in all this. Troop
leaders need to know what’s going on here. ... Our soldiers must
defend themselves using the same means with which they are at-
tacked. The political commissars and the men of the GPU are crimi-
nals. They must be treated as such.?*

The customary usages of the law of war and of jus gentium there-
fore did not govern or provide norms for relations with the Red Army.
Nothing that had been codified in Geneva or The Hague was valid
when it came to the soldiers or the general population of the USSR: “We
must give up on considering these people as comrades, as soldiers. The
Communists have never been comrades, and never will be. This is a
war of extermination.” Troops therefore needed to be educated and ac-
culturated according to new norms, which had nothing in common
with those governing ordinary wars: Germany was facing not merely
a strategic enemy, but an ideological and biological enemy that, if it
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was not destroyed, would never cease to attack Germany and threaten
the German people: “If we do not see things in this way, we may well
defeat the enemy, but the Communist enemy will stand up to us again
in thirty years. We are not waging a war to preserve the enemy.” During
this speech, the two hundred and fifty members of the Fiihrer’s audi-
ence, along with the entire Wehrmacht, were plunged into a radically
different normative universe. The usual and customary norms were not
valid in the East, a wild territory populated by subhumans (the Slavic
population) and microbes (the Jews): “The struggle we are about to under-
take will be extremely different from the one we waged in the West.
In the East, harshness makes the future kind. Officers must make
the sacrifice of overcoming their reservations.”?®

Hitler was very aware that the consciences of the officers he was
addressing would be unsettled by the idea of a radical war in which
the enemy was completely stripped of the legal rights and safeguards
that armies, particularly the Prussian army, took pride in honoring.
Because these were the generals and commanding officers who would
be setting the norms and giving the orders to the troops, it was essen-
tial that they accept the need to wage a different kind of war against a
different kind of enemy. And so Hitler made a dialectical switch be-
tween ignominiousness and nobility, the abject and the sublime: the
goal of Germany’s extreme harshness in the East was to end a war and
a threat that had loomed for millennia. Only the most extreme vio-
lence could definitively end Semitic Asia’s assault on Germanic Eu-
rope: to be “harsh” in the East was therefore to be “kind” to Europe
and to future generations. It was the painful and necessary duty of a
generation of German soldiers to undertake this heavy task. Some were
upset and offended by the brutality and the ferocity of the war as it was
waged by the German armies. If older officers, veterans of an empire
of cravats and noble names, of Iron Crosses and Christian norms, felt
free to balk and to invoke the rules of chivalry, they should be reminded
that chivalry could exist only among equals. Chivalrous morality had
no meaning among Bolsheviks and Jews, for they were incapable of
understanding it, grasping it, or respecting it. Their entire being said
and expressed the very opposite, as Himmler pointed out: “The Jew
presupposes immorality, treason, and lies as the conditions of his po-
litical struggle. Loyal to himself, he even considers it a weakness not
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to exterminate his enemy.”2® As for the Slavic people recruited into
the services of the Bolshevik Jews, they were fanaticized “robots” who
devastated and killed mechanically, not “comrades” in humanity.?’

The East, a Place of Constant Exception

Hitler signed the directive for Operation Barbarossa on December 18,
1940, and plans for the imminent war against the USSR took shape rap-
idly after that. By March 13, 1941, Field Marshal Wilhelm Keitel, chief
of the Supreme Command of the Wehrmacht, informed general offi-
cers that their theaters of operation would be divided among the army
and special units commanded by Heinrich Himmler, chief of the SS
and the German police. The Einsatzgruppen had existed for several
years; the first of them had been created around the Austrian Anschluss
in March 1938. These mobile and rapid units were to hunt down and
arrest potential opponents. Other “intervention groups” had been de-
ployed in the Sudetenland in October 1938, then in Bohemia-Moravia
in March 1939, and finally in Poland in September of the same year.
Following the orders that had been given to them, the Einsatzgruppen
committed their first mass murders in Poland. In the East, the killing
was to be organized systematically, and would occur on a larger scale.
Keitel warned his troops:

In the army’s zone of operation, Reichsfiihrer SS receives special
orders from the Fiihrer. . . . In the context of these tasks, the Reichs-
fithrer SS acts entirely independently and is solely responsible.?8

Military leaders had no right to examine or question the activities
of the SS or the German police, who were answerable to Himmler
alone. He, in turn, answered only to the Fuhrer. The only stay on this
complete freedom of action was entirely operational in nature: “The
Reichsfuhrer SS will see to it that military operations are not disrupted
in the execution of these tasks.”?® A month and a half later, on April 28,
1941, Von Brauchitsch, chief of the army High Command, detailed the
specific nature of the mission and the type of interventions to come:

The execution of police and security tasks requires . . . the interven-
tion of special commandos of the security police (SD) in zones of
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military operations. [The goal is to] seize specified objects . . . as well
as particularly important persons (key emigrants, saboteurs, terror-
ists, etc.).30

Here too it was specified that while “commandos of the security
police and the SD” are “subordinate to the armies for matters relating
to movements, supplies, and housing,” their members “carried out their
mission under their own full responsibility,” in such a way that their
logistical subordination to the Wehrmacht did not in any way impede
their “disciplinary and judicial subordination to the chief of the secu-
rity police and the SD,” Reinhard Heydrich.3! In other words, these
commandos obeyed RSHA orders only and were not required to respect
the rules to which Wehrmacht soldiers were subject. An army officer
witnessing a violation of the law of war by a member of one of these
commandos, for example, could not have him brought before a court
martial: only the SS had that oversight. Here, again, as in the order
signed by Keitel, the only rule the army imposed on SS and police com-
mandos was “not to disrupt military operations.” Otherwise, the land
and its inhabitants were theirs. Really, the directives that regulated the
interventions of the SS and police Einsatzgruppen were harbingers of
a significant normative shift that would soon affect the Wehrmacht
as well. As the weeks passed, the orders issued for the upcoming Op-
eration Barbarossa show that what was once an exception made for the
SS and the police was slowly becoming the legal framework of common
law. While the first exceptional provisions, in April 1941, concerned
only the SS, a series of orders signed in May and June 1941, before the
June 22 offensive, absolved troops of any obligation to obey the law of
war. German historiographical literature often cites the Kommissar-
befehl of June 6, 1941, which no doubt owes its fame to the fact that it
explicitly ordered the killing of unarmed men without recourse to evi-
dence or even summary judicial proceedings. Nevertheless, this order
targeted Red Army “political commissars”; in other words, a specific
and therefore limited group of people. The same cannot be said for a
series of orders issued starting on May 13, 1941, signed by Wilhelm
Keitel. As head of the Supreme Command of the Armed Forces, the
highest military authority after Hitler, Keitel issued a “decree on the
exercise of military jurisdiction in the Barbarossa zone” that, read in
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its entirety, essentially gave German troops in the East carte blanche
to engage in any act of violence or repression that contributed in any
way to their security. Civilians were exposed with no protection to
whatever punishment German soldiers chose to mete out to them. The
preamble to this edict specified that war tribunals could only become
fully operational once the territories conquered in the East had been
entirely pacified. In the meantime, court martials were to “limit them-
selves to their principal task,” which was “first of all to maintain disci-
pline.” The pacification of conquered zones would only be possible “if
the army pitilessly defends itself against all attack from a hostile ci-
vilian population”—and it was by definition hostile, because the enemy
in the East was “peculiar.”

The first articles of the decree specified that “until further notice,
reprehensible acts committed by hostile civilians are no longer within
the jurisdiction of military tribunals and court martials.” Troops were
required to administer justice themselves, on site and without delay.
Any hostile act was “to be fought immediately with the most radical
expedients until the attacker is completely destroyed.” The decree also
authorized “measures of collective violence” against any suspicious “lo-
cality.” Furthermore, “it is expressly forbidden to detain suspects.” Ci-
vilians in the East had no right to legal protection. Wehrmacht soldiers,
by contrast, were fully covered by the second part of the decree: “There
is no obligation to pursue acts committed against hostile civilians by
members of the Wehrmacht and its cortege.” No official action would be
taken for war crimes and offenses, unless doing so was “required to
maintain troop discipline and safety.”3? In other words, the only excep-
tion to this permanent state of legal exception was for the German
Army itself: legal action was taken if and only if the act in question
represented a danger to the army.

Eleven days later, an order signed by the army’s commander in chief,
Walther von Brauchitsch, retracted the carte blanche given to the army,
modifying Keitel’s instructions with the proviso that “it is the task of
officers to prevent arbitrary excesses by individual soldiers and to en-
sure that the troops do not become savage. Soldiers must not come
away thinking that it is possible for them to do whatever they please
to inhabitants.”33 Individual acts of violence that compromised disci-
pline, and over the long term, troop performance, or that placed troops
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in danger, were prohibited: stripping local populations of all legal rights
did not mean complete power (since the security of the German Army
took precedence) and certainly did not mean individual power (because
overall troop cohesion and coherence had to be maintained).

From the beginning, the territories and populations of Eastern
Europe were placed outside the law. The wild lands of the East were
peopled with barbarians and could not be subject to the same rules as
Central or Western Europe. Even before military operations began, it
was stipulated precisely and carefully in a series of decrees, issued as
the invasion was prepared between December 1940 and June 1947,
that Soviet civilian populations were outside the law.

The pronouncement of such orders, the thunderous succession of
instructions to troops, were prescriptions for a military campaign that,
it was hoped, would be sudden and devastating. Historians have re-
marked that while the invasion of France had unexpectedly turned out
to be a blitzkrieg, the invasion of the East had just as unexpectedly
turned out not to be one. Maximalist orders were necessary to inflict
sudden devastation and instant defeat; military and police violence had
to be continuously ratcheted up. In spite of expectations, however, the
German occupation of Eastern Europe ended up taking longer than ex-
pected, due to the rasputitsa (spring thaw, or “season of bad roads”),
military stalemate, and indecision. As time wore on, the army high
command, SS and police leaders, and civilian occupation authorities
became stymied. If the USSR had not been beaten with the extreme
measures already in place, how to handle new threats that arose as
the Blitzkrieg lost its momentum and dragged out into a long slog?
Already, the orders issued from December 1940 to June 1941 had made
civilian populations into enemies, stripping them of all legal protec-
tion. And during this period, these populations did become a threat,
either because they participated in guerrilla actions led by the Red
Army, or because they provided logistical support (housing, food) for
these operations.

More than a year after Operation Barbarossa began, Hitler signed
Order 46, to “reinforce the struggle against the scourge of the bands
in the East.”3* But how could the Germans “reinforce” the “struggle”
against civilian populations and “political commissars” when the
struggle had, from the beginning, been extremely forceful? The
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“scourge” of partisans had “reached a scale that is no longer bearable,”
the decree proclaimed, demanding “the destruction of these bandits”
through “the harshest measures.” Faced with an enduring war and
unexpected resistance, the Nazi high command had to find its way to
new language and new forms of action; in this way, they made super-
latives into comparatives, stooping ever lower as they raised their
voices ever louder.

Despite its rodomontades, the decree of August 18, 1942, included
an unprecedented order for the “fair treatment of the [local] popula-
tion,” indicating a dawning awareness that “a requirement for the de-
struction of gangs is assuring the population that it will have access
to the bare necessities for survival.” The order echoed the debates op-
posing the various German authorities in the East: on one side, the
HSSPF (Hohere SS- und Polizeiftihrer; or supreme chiefs of the SS and
the police), who, along with certain Reichskommissare, took a hard
line and opposed any form of concession; on the other, the civilian of-
ficials working under Rosenberg’s Ministry for the Occupied Eastern
Territories, at times with support from some officers of the Wehrmacht,
who wished to preserve civilian populations for exploitation over the
long term. Disagreements between these two camps were numerous
and heated.

In practical terms, the decree of August 18, 1942, despite its talk of
“reinforcement” and “radicalization,” indicated a clear retreat from the
extreme position of the 1941 decrees. Compromise with local civilian
populations had become necessary; their favor and cooperation were
needed. The high command began to see reason: the criminal decrees
of 1941 had landed occupying troops and authorities in a disastrous sit-
uation. By categorizing these civilian populations as implacable ene-
mies by dint of their very biology and substance, the German occupier
had left them a single choice: to die or to resist. Nazi radicalism had
been performative. The 1942 decrees, far less extreme than those of
1941, acknowledged this by requiring lucidity, fairness, and differen-
tiation with regard to Eastern populations, rather than lumping them
into a single hostile body.

Now, instead of the grand racial sweep of geo-ethnic Flurbereini-
gung (reconfiguration), instead of racist ukases whose hardline posi-
tions had led to political misinterpretations denounced by some Nazi
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authorities, discrimination had become necessary—between good and
bad Slavic people, for example.?> Thus “bandits” were specifically and
increasingly harshly targeted, as was made clear in the December 16,
1942, decree regarding “the rigorous struggle against resistance move-
ments in the Balkans and the East.”3¢ The decree specified that acts of
resistance on the Soviet and Balkan fronts, “more than ever, make it a
matter of life and death” for Germany and the German people, as if
shade and nuance were possible in such a radical, extreme situation.
The idea that this war was a matter of life or death, or, as the German
expression had it, “of being or nothingness” (Sein oder Nichtsein), had
been an incessant drumbeat since the earliest phases of preparation for
war in the East in the summer of 1940. Here again, what stands out is
the point to which the Nazi leadership found itself with absolutely no
room to maneuver. Acts of resistance and guerrilla warfare were the
predictable consequence of the Germans’ extreme brutality in eastern
and southeastern Europe. It was precisely because the German Army
and police forces had violated every law of war and humanity that they
found themselves faced with the most desperate forms of resistance.

Curiously, even from the Nazis’ perspective, and even though de-
crees issued as early in December 1940 had clearly indicated that the
rules of war in the West were not valid in the East, Hitler and Keitel
were obliged to repeat this point constantly, most likely as a necessary
justification for radicalization. Against any possible misgivings, Hitler
affirmed again and again that “this struggle no longer has anything to
do with the rules of chivalrous combat or with the provisions of the
Geneva Convention”—as if his tactics had ever respected such rules.
But while there was nothing new to say when it came to the principles
and justifications the Nazis had laid out at the outset, some leeway did
remain with regard to the war crimes that German soldiers were invited
to commit. The December 16, 1942, decree, for example, was the first to
explicitly include women and children as targets, as if the more general
term of “civilian population” used in the orders issued before that time,
starting in December 1940, was no longer sufficiently clear. “In this
struggle, therefore, troops have the right and the duty to resort to any
expedient, with no restrictions, including against women and children,
so long as they lead to success” in the identification and destruction of
enemies in the resistance.
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Because the goal was “to avoid the propagation of the plague,” it
went without saying that “the utmost extreme [sic] brutality” was to
be used: Nazi discourse had already exhausted the conventional re-
sources of the German language, so Hitler and Keitel went to every
grammatical extreme to intensify their orders, superlativizing even
their superlatives.3”

To stay any misgivings about these orders, and fearing that some
people might recoil at such an explicit formulation of practices that,
while already being undertaken, had not yet been stated so baldly,
Hitler added that “any consideration extended to partisans” of any kind
was “a crime against the German people and against the soldier on the
front, who must suffer the consequences of attacks carried out by gangs,
and could never understand why they would be spared, they or their
sidekicks.”3® The dialectical switching made the argument irrefutable:
any pangs of conscience were handed back to the person cultivating
and formulating them. Here again, it was clearly stated that compas-
sion and pity had only one valid object, which was the German people.
Other peoples, non-Germanic ones, were not worthy of this attitude
or of this consideration, even less so now that they were fighting piti-
lessly against Germany and its people. Burning a village and murdering
its inhabitants were not crimes; instead they were part of a military
police operation that made it possible to stamp out a pocket of partisans
and/or served as a dissuasive measure against local populations to
bring relief to German troops. Massacring a group of defenseless civil-
ians with no provocation or justification was not a crime. Hesitating to
do so, however, was.

And yet, here again, and despite the many decrees issued since De-
cember 1940, it was necessary to reaffirm that such acts were good and
right, as long as they supported the cause and the safety of the German
Army. Misleading appearances notwithstanding, these acts were not
reprehensible and must in no case be subject to discipline or punish-
ment. The second point of the December 16 decree specified that “no
German must be held responsible for his behavior in the struggle
against gangs, either disciplinarily or legally, before a court martial.”?®
The indiscriminate repression of civilians was understood and formu-
lated in terms of Sippenhaftung, which justified inculpating entire
families from a biological standpoint. The blood of the “partisan” and
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the “terrorist” was contaminated, and therefore guilty. It had to be
eradicated, on biological principle. This was the explanation offered in
a decree signed by HSSPF Ost Commander Wilhelm Koeppe on June 28,
1944. After the customary preamble lamenting that “security in the
General Government has degenerated so much in the past months that
it is now necessary to intervene against foreign terrorists and murderers
with the most radical expedients and the most extremely severe*® mea-
sures,” Koeppe’s order stipulated that “not only arrested criminals
must be shot, but, beyond that, all men in their family. As for female
members of these families, they must, past the age of sixteen years, be
held in a concentration camp.”*!

These orders, characterized by their complete biological and rhetor-
ical consequentialism, remonstrated with the German soldier’s worst
enemy—himself, and his goodness, his friendliness, his naiveté: “In
the treatment of bandits and those who voluntarily aid them, the most
extreme harshness must be shown. Sentimental considerations are, in
this decisive matter, irresponsible.”*> Officers were to ensure that
troops were not overcome by compassion: “Each unit officer is respon-
sible for ensuring that bandits and civilians taken prisoner during ac-
tive combat (including women) are all shot, or, preferably, hanged.”4?
The incurable sentimentalism and the inveterate propensity for help-
fulness and love made the German soldier easy prey for the enemy’s
evil. A Landser (soldier), like any member of the Germanic people,
was vulnerable because he was too good. Orders were formulated
along these lines, explicitly warning soldiers against segments of the
population that might provoke their tenderness and thus be a danger
to them, notably women and children.

A decree signed by General von Roques on January 13, 1942, and
addressed to all troops in the Heeresgebiet Stid (Southern Zone) warned
them against the Russians’ use of adolescent boys, who easily won the
trust of men in the Wehrmacht, and then worked covertly as spies:

These adolescents are only able to carry out their intelligence mis-
sions because of the misplaced goodness of German soldiers, who
allow themselves to be taken in by their moving stories and take
them on board their vehicles and feed them in the mess hall. I say
again with the utmost severity that this type of enemy has no right
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to any benevolence or pity from us and that any teenager who ap-
proaches German soldiers is to be immediately sent to the compe-
tent authorities of the Geheime Feldpolizei [GFP, or military police]
or the SD.#4

The justification for these orders was clear. In addition to the ex-
treme danger and the radical and total nature of combat, it was neces-
sary to understand a bit of the history and psychology of a people, and
to function at the same level as the Eastern populations. They were al-
ready so accustomed to such violence that it was absurd to try to
respect the usages of the West, which would not be comprehensible to
them. Knowing how to handle a firearm was necessary to communi-
cate with the Russians, just as Russian lords had once cracked the
whip to exact obedience from this servile population. They had never
been accustomed to any kind of consideration. Taking into account
the extremely recent abolition of serfdom—in name alone, since Bol-
shevism had in fact perpetuated it—it was easy to see that the hides of
the Russian people had been tanned so often that the only option was
to strike again, and harder: “The Russian has for all time been used to
energetic, brutal, and implacable treatment by authority.”*> Accus-
tomed to bowing to blows, the muzhik of the steppe would merely look
away slyly if not confronted with pitiless violence: “Any indulgence or
softness is a weakness and represents a danger,” because it encouraged
Russians to stand tall and did not teach them to respect and fear their
new masters.*¢

Hostile Space, Contaminated Space

All of these decrees to troops were crafted against the backdrop of the
same specific imagination, which saw and described the Soviet world
as a contaminated space. These orders were supplemented by Merk-
blitter, a kind of handbook that explained and expanded on a decree,
much as a legal memorandum may explain laws or regulations. Working
with specialists of the war’s Eastern Front, I have identified three
Merkblitter, as well as a circular sent to officers on the behavior ex-
pected of German soldiers in Russia.*” These notifications, which the
officers were obliged to read to troops, served as mnemonic devices,
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and were to be destroyed after reading. They warned soldiers of the dan-
gers awaiting them and indicated ways to avoid them. Their titles
speak volumes: “Take Care,” “Warning against Soviet Underhanded-
ness,” and “Do You Know the Enemy?”*® The documents were stan-
dardized: while they varied in form and structure, the vocabulary they
employed and the themes they discussed were identical.

The first idea they explained was that Soviet territory was intrinsi-
cally hostile to the German Army. The Soviet Union was a “conglom-
erate of Slavic, Caucasian, and Asiatic peoples” where “Jewishnessis . . .
strongly represented.”*’ It was important to be particularly mistrusting
of Jews, who constituted the Bolshevik elite, as well as “Asiatic soldiers.”
The worst, alas, could be expected of these “Asiatics” with their slanted
eyes and Mongolian faces. These racial others, so far removed—even
more so than Slavic people—from European humans, might do any-
thing. In combat situations, they had “treacherous methods” and were
“impenetrable, unpredictable, underhanded, and insensitive.”?? Asiatic
subhumans, so common in the USSR, were the perfect incarnation of
the eternal nomad of the steppe, who, spurred on by Attila the Hun,
Genghis Khan, or Stalin, regularly surged forward to threaten Europe.
Imperturbable and cruel, the Asiatic person was a fundamentally
twisted and dangerous enemy.

The customs of the Red Army in general were unusual, and there-
fore surprising to the “chivalrous” European fighting man. German
soldiers were to be aware of this, “to adapt to it,” to adjust (sich ein-
stellen) by imagining “the most underhanded and most despicable
methods.”! The goal was, as one of the manuals enjoined its readers,
to “know the enemy” in all of its startling difference. The Red Army
would stoop to every deceit: snipers, guerrilla warfare, parachuting sol-
diers behind the lines . . . “The immediate destruction of such enemies
is well within your rights,” advised one of the Merkblitter, particularly
since the Rotarmist “acts with no moral compunction” and “is capable
of the worst brutality,” meaning that showing any “trust and benevo-
lence” was pointless.® Generally, “the greatest mistrust is imperative
at every moment,” even when the fighting seemed to have ended.>® The
Red Army did not respect any of the customs of war: Soviet soldiers
might even pretend they were wounded or dead and then jump up sud-
denly to open fire on German soldiers. Similarly, one had to proceed
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very carefully with Soviet soldiers who were pretending to give them-
selves up: “Pretending to be dead or raising their hands above their
heads” was a common ruse for them.>* Putting their “hands up is not
enough!”: “You are accustomed” to people giving themselves up like
this, but the Soviets will trick you if you go by the usages and customs
of war. You have to expect to be surprised and tricked all the time,
everywhere, by everyone. The same was true for supposedly wounded
men lying on the ground: “Approach the dead or wounded with great
caution.”®®

What should be retained from these instructions? A man who
seemed to be giving himself up was in reality not an enemy laying
down his arms, but would fire “at your back to resume the fight.”>¢ The
dead or wounded were actually sprightly individuals pretending to be
injured, the better to harm the troops. So should you shoot at a man who
was giving himself up, since you could not trust raised hands? Should
you open fire on the dead and wounded? The orders did not expressly
say so, but this was certainly to be inferred from these terrifying in-
structions, whose goal was to keep German soldiers on high alert at all
times.

This widespread suspicion was not limited to soldiers, the wounded,
the dead, and anyone giving himself up. It included civilians as well:
“Do not be too confident when entering villages that seem overly calm
and safe.”” Clearly, all of this tended to develop a siege mentality in
the German soldier. Never, it went without saying, should you let your-
self fall into the barbarous hands of Soviet subhumans, for it would
mean intense suffering: “Each German soldier must know that deten-
tion in the hands of the Red Army is synonymous with cruel torture
and death,” as well as “ignoble, sadistic, and brutal treatment.”>® This,
according to the texts, was the rule among these monsters. The con-
clusion was always the same: “So be careful! Be harsh and pitiless.”*®
The enemy was unreliable, dishonest, and not particularly tender. Their
malignancy and their cruelty required the German Army to exercise
the most extreme prudence and justified the most extreme violence.
Soviet hostility was intrinsic, and quite literally virulent. The East was
potentially deadly territory for the German soldier, poisoned as it was
by the activity and the presence of Jews and Bolsheviks. Indeed, among
other deadly ruses used by the Red Army were unconventional weapons
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such as chemical and biological poisons. The Merkblitter were clear
on this subject: “They poison the food! Do not eat anything you find
there, do not drink any well water that has not been sampled and tested.
Expect poison everywhere.”®® Analysis by “health officers” and “vet-
erinary officers” was necessary before any decisions could be made
about the safety of consuming food or water, the latter of which “must
only be drunk boiled.”¢!

Moreover, the Soviets had also “poisoned” the very land in Russia,
chemically or biologically. Their methods were described and listed in
a proclamation specifically devoted to “cunning warfare customs
among the Soviets”: the enemy, which “would stoop to any crime” and
which “unscrupulously uses every possible means,” would not hesitate
to “poison the land” using chemical shells, “spray vehicles,” or indi-
vidual “copper sulfate spray guns.”6?

The Soviets were expected to employ a chemical or bacteriological
scorched-earth policy: instead of destroying things to deprive German
soldiers of food and shelter and handicapping them in this way, they
would poison everything, with the intent to kill. The text warned that
not only “food and fodder abandoned in place will be contaminated”
but also “huts and shelters.”®® Going to every length to provoke psy-
chosis, the manual warned against all contact between German skin
and Soviet furniture and buildings: “Be careful not to touch doorknobs
and pump handles!”%*

Hostile territory, contaminated earth: the danger of poisoning re-
doubled the danger of contamination—and in a deliberate fashion. The
bacteriological war waged by the Russians was both active and passive
all at once, because people in the East were also diseased. Centuries of
miserable sanitary conditions and deplorable hygiene, aggravated by
Bolshevik mismanagement, had kept Slavic, Asiatic, and Jewish com-
munities in a microbial environment to which they had grown fully
immune, through adaptation and habituation. The result was that
Eastern peoples were the healthy vectors of thousands of illnesses un-
known in the West:

Danger, epidemic! The territory and the population are contaminated
by typhus, cholera, and the plague, pathologies that have long dis-
appeared for us thanks to the exemplary hygiene of the German people.
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You have been vaccinated against these diseases and should not fear
them, but all the same, avoid all contact with the population.®®

East to West: Importing Violence to the Western Theaters

The acculturation of German troops and officers to abnormal and
anomalous orders was a massive undertaking: the decrees and instruc-
tions discussed above were read and disseminated to the millions of
soldiers who spent time on the Eastern Front between 1941 and 1945.
As the war went on and as fighting in the East became increasingly
difficult, decrees such as these were issued to guide behavior toward
Western armies and populations. This in no way implies that between
1940 and 1943 the behavior of the German Army in the West was as
“correct” as its propaganda claimed. The taking and killing of hostages,
as well as the massacres of French colonial troops perpetrated by the
Waffen-SS and by units of the Wehrmacht, are well known.%

Of course from the Nazis’ perspective, this behavior was irreproach-
able. Black soldiers had no business on European soil. Their place was
elsewhere. Indeed, their deployment by the French military to fight in
European theaters of operation was a crime against civilization and
against the race that demanded retribution. In Chasselay, in Lentilly,
and in Clamecy, the “black shame” of 1923 could finally be redressed.
As for the execution of hostages, it was provided for in the law of war: it
was at that time an internationally recognized and normalized proce-
dure, and inspired no particular misgivings in the occupier.

Little by little, however, and in the shadow of an Eastern Front along
which every normative barrier had been broken from the get-go, mea-
sures were taken that violated the provisions of the law of war and of
jus gentium (international law or the basic rights extended to foreign
or enemy nations) that would normally have been applicable to the civ-
ilized peoples of the West. And so it was that on September 17, 1942,
Admiral Karl Donitz gave the following order to the submarine fleets
in his command: members of the Kriegsmarine were forbidden to help
sailors from enemy ships, by “pulling men out of the sea, by recovering
capsized lifeboats, [or] by giving food and water” to the shipwrecked.
Enemies at sea were to be abandoned to their fate and to die. There was
no solidarity with enemy sailors facing exposure to the elements or
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death. Chivalrous camaraderie in the face of a danger (the ocean) that
threatened and transcended all combatants had no reason to exist; nor
did the basic solidarity that brought crews together in the face of a
common enemy: “Lifesaving operations contradict the most elemen-
tary demands of this war: the total destruction of enemy ships and
their crew.” One exception: “Shipwrecked men will be saved on the
sole condition that the information they might provide may be useful
for our own ships.”¢”

Aware that this order went against the sailors’ code of honor and
shattered the brotherhood of men facing death at sea, Donitz sketched
out a justification in the most imperative and stripped-down form pos-
sible: “Be tough. Bear in mind that the enemy does not spare women
and children in the bombing of German cities.”%® It was therefore the
enemy'’s behavior that justified and legitimized orders that violated all
of the principles of maritime warfare. Dénitz was suggesting that vio-
lence should escalate cumulatively, and reflect the enemy’s own vio-
lence: because the enemy was killing the spouses and children of
German soldiers in air raid oper